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No. 18,670 


W.M.R. WATCH CASE CORPORATION, 
a corporation, 
and 
SHELDON PARKER, Individually and as 
an officer of said corporation, 


Petitioners, 


Vv. 


FEDERAL TRADE COMMISSION, 
Respondent. 


Appeal from Final Order of the 
Federal Trade Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The Complaint (J.A. 1-7) issued by The Federal Trade Commis- 
sion on May 31, 1963. It alleged that petitioners engaged in specific de- 


ceptive acts and practices in violation of Section Five of the Federal 
Trade Commission Act (15 U.S.C.A,. 45). 
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After hearings, an examiner of the agency entered his Initial Deci- 
sion on October 7, 1963. (J.A. 46-51) Upon cross-appeals to the Com- 
mission, a Final Order (J.A. 51-53) modifying the examiner's order was 
issued by the Commission on March 24, 1964. 


A Petition To Review was filed with this Court on May 27, 1964. 
(Appendix A., this brief) 


The jurisdiction of this Court is founded upon Section Five (d) (e) 
of the Federal Trade Commission Act. (38 Stat. 719, Act of September 
26, 1914, as amended; 15 U.S.C.A. 45 (d) (e).) 


STATEMENT OF THE CASE 


The complaint alleged that the W.M.R. Watch Case Corporation, 
Sheldon Parker, individually and as an officer of the corporation, and 
Sophia K. Huff and Sheldon Parker, co-partners trading as W.M.R. Watch 
Case Company had violated "provisions" of the Federal Trade Commis- 
sion Act (J.A. ie 


Paragraph Four (J.A. 2) of the complaint alleges that petitioners' 
watch cases consist of two parts — backs and bezels, that some of these 
backs are of stainless steel and so marked ("stainless steel back"). 
However, "The bezel is composed of metal other than stainless steel 
which has been treated or processed to simulate or have the appearance 
of precious metal or stainless steel." "Some of the bezels are finished 
in a color which simulates silver or silver alloy or stainless steel." 
"Some of the bezels are finished in a color simulating gold or gold al- 
loy."” "Said watch cases are not marked to disclose that the bezels are 
composed of base metal or metal other than stainless steel."" This prac- 
tice is allegedly false, misleading and deceptive "and has a substantial 
tendency and capacity to lead members of the purchasing public to be- 
lieve that the said bezels are composed of precious metal or stainless 


steel." 


1 The examiner dismissed as to Sophia K. Huff (J.A. 51); the Commission or - 
der affirmed the dismissal (J.A. 51). 
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In like manner the complaint goes on to allege various other forms 
of misrepresentation involving markings or omissions of markings with 
reference to the metallic content, water repellant characteristics and 
country of origin of petitioners' watch cases. (J.A. 2-7) Petitioners' an- 
swer is a general denial of each and every substantive material allegation 
of the complaint. (J.A. 7-9) 


* 
The Evidence 


Petitioners conceded commerce and competition in commerce but 
denied "unfair competition . . . because all of the corporations, firms 
and individuals competing with pene are using) ithe same methods 


and practices as (petitioners). me 


Petitioners are watch-case importers, importing principally from 
Hong Kong and France, to a lesser extent from Switzerland and Japan. 
They commenced importing from France and Switzerland only within the 
year preceding the hearing. ° The source country of imported watch cases 
changes frequently. Petitioners had discontinued importing cases marked 
“water resistant" two years before the hearing — none were sold during 
1962 - 1963. cas bearing the "water resistant" marking were last im- 
ported in 1961.* 


All of petitioners’ cases which are yellow in color are electroplated, 
those "white” in color, are "stainless steel or a chrome plating on top of 


a brass base.""® 


Physical Exhibits 1-11 inclusive include watch cases in evidence 


introduced to support the complaint. The complaint had issued only two 


* ? 
Record references herein are footnoted. Any given footnote is addressed to 
portions of the record intervening between it and the preceding footnote. 


J.A. 10. 
cA TS 
JA. 12-13. 

3 JcA. 23, 
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months prior to the hearing, yet, the most recently purchased case in 
evidence was acquired from the "market" in 1960 — more than three 


years before the complaint issued from the Commission. ® 


The cases in evidence are typical or representative of watch-cases 


sold by petitioners through 1960 (including markings stamped on them). ? 


Commission Exhibit 1 (the bezel) is in evidence to support the alle- 
gation that chrome plated brass bezels have the appearance of silver and, 
in the absence of an affirmative disclosure, the public is misled into the 
belief that such bezels contain the precious metal silver, white gold or 
stainless steel, 


Commission Exhibit 2 (bezel) is in evidence to support the allega- 
tion that because it is unmarked as to metallic content, the public is de- 
ceived because "it has the appearance of rolled gold plate or gold filled 


watch cases", when in fact it is electroplated. ® 


It is contended that ". .. the very color of it is deceiving to the 


consuming public." ® 


Commission Exhibits 5, 7, 9A, 9B and 9C are in evidence in sup- 
port of the allegation with reference to the deceptive use of the marking 


"water resistant", Re 


Hence, there are only two (C X 1 & 2) watch cases in evidence in- 
troduced in support of all of the allegations of deception involving metal- 
lic content or failure to disclose same. They were stipulated to be "typ- 


ical" ve 
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Commission Exhibit 1 has a chrome nickel plated brass bezel and 


it was sold as such by petitioners. a 


Although petitioners sold about one-half million "water resistant” 
cases a year, until 1960 only nine cases were ever tested for that water 
repellant characteristic. The cases tested were obtained by Commis- 


sion investigators from retailers, not from petitioners.?° 


The cases in evidence were all imported from Hong Kong. They 
bear the marking "Hong Kong" on the insides of their backs or bezel, 
or on the inside of both back and bezel. 


Thus, the marking of the country of origin, although visible to 


petitioners’ customers, would not be visible to consumers, a8 


Since January, 1962, the Tariff Commission requires that the 
country of origin of watch cases be stamped or marked’ on the insides 
of both the backs and bezels. Samples, representative of cases bear- 
ing such (dual) markings are in evidence (C X 9A). 15 Petitioners’ 
cases have always been marked in the manner required by regulation 
of the Treasury Department. Accordingly, the backs and bezels (since 
1962), are both "die struck" on the inside to indicate their country 
of origin. All competitors mark their cases in the same manner that 


the petitioners do. As 


In addition, the petitioners have discontinued use of the marking 


"water resistant" since 1960 or 1961, and 


. . again, in order to avoid trouble for my custom- 
ers with the F.T.C., we mark the case that has a 
brass bezel to start with. We mark that "base met- 
al bezel stainless steel back" and that can be brass 
which is chrome or nickel and chrome plated or 
brass that is nickel and gold plated. 


Ee 5 Av 20, 
13 34. 13, 21. 
14 5A 23. 
1S y.A. 24, 
16 yA. 25. 


6 


If it's stainless steel, it's "all stainless steel.” 
But, if it is not stainless steel, it will be marked 
"base metal bezel, stainless steel back.” 
Consequently, since 1961, all bezels that are electroplated are 


marked "base metal bezel".?" 


In the opinion of an expert witness, all of petitioners’ watch cases, 
including those in evidence, are and have been marked in conformity 
with the governing trade practice rules of the Federal Trade Commis- 


sion with respect to metallic content. 


Commission Exhibits 4A, 4B, 4C, and 5 are marked "all stainless 
steel" on the outside of the back. They have stainless steel backs and 
stainless steel bezels, And Commission Exhibits 9A, 9B, 9C, and 11 


have base metal or brass bezels, -® and are marked "base metal, stain- 


less steel back" on the outsides oftheir backs. They have base metal 
bezels and stainless steel backs. 


On Commission Exhibit 7, having a stainless steel back and bezel, 
is marked "all stainless steel". Here again, petitioners' practice as to 
marking to disclose metallic content is and has been the same as that 
of competitors. Commission Exhibits 1 & 2 are typical of cases sold 
prior to 1961. 


Petitioners ship their cases unassembled to customers. They are 
packed in bulk, the backs, bezels and crowns each in separate contain- 


ers. 19 


If cases marked "water resistant" (prior to 1961) were properly 
assembled by customers or customers of customers, they would have 
met the test requirement for use of the characteristic "water resistant"? , 


All cases so marked were tested before delivery to petitioners by their 


17 Ja. 26, 
18 3.4. 27, 28. 
19 7A. 29, 
20 3.4. 30. 
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supplier (exporter) and again by petitioners before shipment to their 
customers — on a spot check basis in both instances. 72 ‘This was a pro- 
cedure for determining manufacturing "flaws". Rejected cases were 


never shipped to petitioners by their supplier.2” 


In turn: 'We tested the cases, and if the case did not pass the 
test, we rejected it." If upon petitioners' testing for "water resistance” 
one-half of the ten per cent tested failed to meet test standards, the en- 
tire shipment was rejected. 

... then we would go through it thoroughly, check 
what was wrong with it, and if we could not correct 
these cases, make a shipment back to Hong Kong. . ! 

Petitioners never had any complaints from customers concerning 
their "water resistant" cases, and many customers tested the cases be- 


fore assembling movements into them. 


Petitioners do not sell to consumers,”* they sell to watch manu- 


facturers or assemblers. The movements assembled into the cases by 
petitioners’ customers are imported from Switzerland, France, Ger- 
many or the Virgin Islands. Petitioners, as case suppliers, have no 
knowledge of which country the movement to be encased will be import- 


ed from.” 


Mr. Parker gave his opinion (expert) that requiring petitioners 
(and case manufacturers generally) to mark the country of origin on the 
outside of case backs... 
. . it will have an effect not on myself as a suppli- 
er of cases but on the general public because, .. . 


if I bring in a bezel from Hong Kong, and that is 
marked on the inside and I match that with a back 


21 10% in each instance. 
22 3A. 30. 
23 JA. 31. 
24 JA. 32. 
25 J.A. 33. 
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coming in from Switzerland, and they mark that the 
way the F.T.C. wants it marked on the outside, the 
consumer then can receive a watch where the move- 
ment is either from France, Japan, or the Virgin 
Islands, and since that word "Swiss" on the Swiss 
movement is so small, or "France" under the ''6", 
it is not seen by the consumer, 


Now he will get a watch from the Virgin Islands 
or anywhere, turn the watch over, and see "Switzer- 
land" on the back of it. That he can read, It's large 
enough. He will assume he is getting a Swiss watch, 
which will not be the case. 


There is nothing to stop me from importing a 
watch bezel from Hong Kong or France or Germany 
and manufacturing a back here and marking that 
"Made in U.S.A." . . "What is the consumer get- 
ting?" 


Here we are speaking about protecting the con- 
sumer. ... I think the consumer will suffer in the 
long run if they are marked on the outside because 
truthful markings will not be there. It will be a 
Swiss marking or a Swiss case, a complete case, 
with a Virgin Islands movement, which can come 
from France or from Japan. The problem has 
changed in the years since... the F.T.C. has de- 
cided to do certain things in the watch industry 
which is turned over completely .. . in a period of 
five or six years, where the entire industry has 
changed, where movements no longer principally 
come from Switzerland. They come from the Iron 
Curtain countries. They come from France or they 
come from Germany as well as Japan. 26 


Now, what will the consumer get if a case is 
marked "Switzerland" on the outside? Will he get 
a Swiss watch or will he get a domestically made 
one-jeweled movement inferior to anything that he 
has gotten before. . . how can a domestic (dial) 
manufacturer put "Swiss" on a dial made here? 

, 28 


9 


At the time the complaint issued, U. S. Treasury regulations re- 
quired that cases be pk as to the country of their | origin on the in- 
side of the case backs.” 


On May 6, 1964, less than two months after the Commission en- 
tered its Final Order here under review, that agency adopted a change 
of policy by virtue of which the complaint here could not issue now, nor 


will similar complaints be instituted against petitioners’ competitors, °° 


STATUTES, REGULATIONS AND RULES INVOLVED 


The Federal Trade Commission Act, 15 U.S.C.A, 45. 


15 U.S.C.A. 45(a)(1) Unfair methods of competition 
in commerce, and unfair or deceptive acts or practices in 
commerce, are declared unlawful. 


15 U.S.C.A, 45(a)(6) The Commission is empowered 
and directed to prevent persons, partnerships or. corpora- 
tions . . . from using unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices in com- 
merce, 


15 U.S.C.A, 45(d) Upon the filing of the record with 
it the jurisdiction of the court of appeals of the United States 
to affirm, enforce, modify, or set aside orders of the Com- 
mission shall be exclusive, 


The Tariff Act Of 1930 (as amended), 19 U.S.C.A. 1001. 


Paragraph 367(g) Any of the foregoing cases (watch 
cases imported) containers or housings, shall have cut, en- 
graved, or die sunk, conspicuously and indelibly on the in- 
side of the back cover, the name in full of the manufacturer 
or purchaser and the name of the country of manufacture. 


ae 38. 


© Administrative Bulletin 64-10, dated May 6, 1964, Federal Trade Commis- 
sion. See Appendix B, this brief. 
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Trade Practice Rules For The Watch Case Industr 
(promulgated by the Federal Trade Commission, January 30, 1948) 


Rule 2, pages 8 and 9 In respect to watch cases 


composed wholly of base metal manufactured or other- 
wise processed to simulate or have the appearance of 
precious metal, .. . the mark should show that the case 
is base metal, as for example 
Base Metal 
or 
Stainless Steel 


(n) Marking Of Minimum Quality, In Lieu Of 
Multiple Stamping In respect of watch cases in which 
the case itself has parts which are plated or coated with 
different thickness of plating or electroplating... such 
watch cases may be marked with the quality and fineness 
of the lowest grade as an optional method in lieu of mark- 
ing each such different piece or part,... (... If such 
plating or electroplating is of an alloy... the part of the 
case so constructed shall be deemed base metal). 


STATEMENT OF POINTS 


1. The Commission order is contrary to law in that it would re- 
quire petitioners to mark the country of origin of their watch cases on 
the outside of the backs. Such a requirement is in direct conflict with 
the requirements of the applicable marking provision of The Tariff Act 
of 1930 (as amended), which requires that such markings be on the in- 


side of the case. 


2. There is no evidence to support the finding that petitioners’ 
markings are not truly indicative of the metallic content of their watch 
cases. The order with reference to such markings is contrary to law 


and to the weight of the evidence. 


3. There is insufficient evidence to support the finding that peti- 
tioners' cases, when marked "water resistant" did not meet the stand- 
ard for the use of sucha marking. The order, with reference to such 
markings is arbitrary and capricious, contrary to law and to the evi- 


dence. 
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4. The acts and practices, and each of them, of petitioners are not 
unfair or deceptive within the meaning of Section Five of The Federal 


Trade Commission Act. 


5. By their practices, the petitioners do not unfairly divert trade 
from competitors as is required by Section Five of The Federal Trade 


Commission Act. 


6. This Court now has exclusive jurisdiction, and the order of the 
Commission should be modified by deleting the proscription thereof with 
respect to country of origin because of the present policy of The Federal 
Trade Commission as declared in its Administrative Bulletin of May 6, 
1964. 


SUMMARY OF ARGUMENT 


1, Consumers buy watches, not watch cases. Petitioners sell 
cases and only to assemblers or manufacturers, and petitioners’ cus- 
tomers are not misled nor deceived as to the country of origin of their 
cases. The origin is die stamped on the inside of case backs and bez- 
els which are shipped in bulk to the assemblers or manufacturers. The 
case is a mere carrier or component of the principal product — the 
watch — which the consumer purchases. There is no evidence of decep- 
tion, no evidence of relative significance of the case to the final product 
nor any evidence from which inferences of fact necessary to support 


the order requiring disclosure of the origin of the petitioners’ cases. 


2. The order requiring petitioners to disclose the origin of their 


watch cases on the outside rather than on the inside of the case, would 


deceive and mislead the public as to the origin of the watch, which is the 


product in which consumers are interested. 


3. The portion of the agency order relating to disclosure of ori- 
gin on the outside, rather than on the inside of cases, is arbitrary and 
capricious. Agency policy adopted after the order was entered and dur- 
ing the pendency of this appeal will preclude the entry of similar orders 
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against petitioners' competitors. The petitioners must be afforded the 


same considerations competitively as will be accorded their most fa- 


vored competitors. This Court now has exclusive jurisdiction, and the 


order should be modified by dismissing paragraphs six and seven of the 
Complaint and by striking numbered paragraph 2 from the agency order. 


4. The Federal Trade Commission has been preempted of juris- 
diction over markings of country of origin of imported watch cases. The 
order here is in direct conflict with marking requirements under the 
Tariff Act of 1930 (as amended) — the resulting confusion should be re- 
solved in favor of the legislation which requires that the origin of im- 
ported watch cases be marked on the inside, not on the outside as the 


order here would require. 


5. The evidence is that petitioners mark their watch cases with 
reference to their metallic content, in conformity with the applicable 
Trade Practice Rules of the Federal Trade Commission. Since the Or- 
der, numbered paragraph 1, requires that petitioners disclose the me- 
tallic content of their cases in the manner prescribed by those rules, 


the order is contrary to law and to the evidence and should be reversed. 


6. The evidence establishes that petitioners’ "water resistant" 
cases, when so marked, were tested and guaranteed to meet the Federal 
Trade Commission standard for the use of that marking as set forth in 
the Trade Practice Rules for the Watch Industry. Since the order, mak- 
ing explicit reference to those Rules, requires petitioners to do exactly 
what the evidence establishes they are doing, the order is contrary to 
the evidence and arbitrary and capricious, particularly since a similar 
complaint against direct competitors was dismissed on the same evi- 


dence, 
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ARGUMENT 
I, 
Country Of Origin 


Petitioners are importers from Hong Kong, France, Japan and 
Switzerland, >" All of their watch cases are marked to indicate the coun- 
try of their origin, but such markings appear on the inside of the case 


backs and/or case bezels. 


Hence, the country of origin, though clear and apparent to peti- 
tioners' customers — watch manufacturers — would not be apparent to 
consumers who purchase the completely assembled watches, of which 


petitioners’ cases are merely a component part. 


The examiner concluded that this practice was false, misleading 


and deceptive. The Commission affirmed and the following provision 


was included in the Final Order,” requiring petitioners to cease and 


desist: 


3. Offering for sale or selling watch cases which 
are in whole or in part of foreign origin, without 
clearly disclosing on the exterior of such cases the 
name of the foreign country or place of origin of 
such cases or parts. 
Petitioners urge that the conclusion upon which the portion of the 
order above quoted is based, is contrary to law and the! order provision 


arbitrary and capricious. 


The provision can stand only if the practice is an unfair act or 
practice in commerce. It cannot be unfair to petitioners’ competitors 


— their practices are identical to petitioners’. Obviously petitioners’ 


ah All statements of fact in the Argument are based upon evidence in the rec- 
ord below. References to the Joint Appendix are made in the Statement Of The 
Case. They will not be repeated in the Argument except where emphasis is 
sought. ! 


32 5A. 50. 
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customers are not deceived — the country of origin is clearly disclosed 
to them. Accordingly, the practice is violative of Section Five only if 


substantial deception of consumers is inherent in the practice. 


Consumers buy watches not watch cases. There is absolutely no 
evidence of consumer deception in this record and none from which such 


deception can be inferred. 


Conceding that evidence of actual deception is unnecessary, never- 


theless, petitioners argue that there must be evidence to support a con- 


clusion that the practice has "a capacity or tendency" to deceive. °° 


The Tariff Act of 1930 (as amended) ** requires that imported 
watch cases be marked on the inside of the back. Petitioners’ cases 
are marked to conform with this requirement, and more. Since 1961, 


the inside of the bezels are marked as well as the backs. 


As was pointed out so vividly in the record below, marking the 
case of a watch on the outside of the back will serve to confuse and de- 
ceive the public as to the origin of the actual product they may be pur- 
chasing. Movements, which are the principal ingredient of the product, 
are being imported from the Orient and from Europe. Many of them 
are assembled in the Virgin Islands and exempt from marking require- 
ments. Manufacturers can assemble an inferior quality imported move- 
ment into a case, the back of which may be manufactured in Switzerland 
or the United States, and marked to so indicate. The public would then 
be persuaded to buy in the belief that the preferred domestic or Swiss 


movement is enclosed therein. 


In addition, the requirement of the order provision in question 
created a serious manufacturing hazard. Since cases are being import- 
ed from many different countries, all manufactured to the same speci- 


fications and all parts (backs and bezels) interchangeable, the marking 


33 payex Corp. v. F.T.C. (C.A.N.Y. 1963), 317 F.2d 290; Colgate Palmolive Co. 
v. F.T.C. (C.A. 1, 1962), 310 F.2d 89. 


34 19 U.S.C.A. 1001, par. 367(g), quoted above under "STATUTES, ete." 
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on the outside of the case back, which will be the only marking visible to 
the consumer, may tell only half the story about the origin of the case — 
apart from the false inference it will give consumers about the origin of 
the watch itself. The Complaint pleads that the public will assume that 
an unmarked product is made either in the U.S.A. or Switzerland, and 


that the public has a preference for goods of domestic or Swiss origin. st 


The watch case is an essential but minor component of the final 
product purchased by consumers. If the Commission's position is other- 
wise, then it had the burden of proving either that the public has an in- 
terest in the origin of watch cases, or that the case is a part of the watch 
which is of major interest to the consumer. There is no'such evidence 
in the record below. It just cannot be fairly inferred, without any evi- 
dence, that a reasonable consumer would be persuaded not to buy an 
otherwise satisfactory watch, simply because its movement was manu- 
factured in Hong Kong or France. Especially where there is no evidence 


that cases of those origins are inferior in quality. 


In other litiguted cases involving this issue before'the Commis- 


sion, the principal component or final product was unmarked as to ori- 
gin. 96 


In another case a hearing examiner of the Federal Trade Com- 


A cae Ot 
mission said: $ 


It is difficult to believe that a reasonably minded 
purchaser would refuse to purchase a watch with 
which he was otherwise satisfied because the watch 
case was manufactured in a foreign country, in- 
cluding Hong Kong. 


35 Paragraph 7, J.A. 4. 


36 In the matter of Manco Watch Strap Co.. Inc., F.T.C. Docket #7785. 
37 
Decision, page 13. 


oavey ee tt 


In the matter of Savoy Watch Co., Inc., et al. F.T.C. Docket #8080, Initial 
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We urge that the watch case is merely the carrier of the movement 
and, as such, need not be marked as to country of origin except as re- 


quired by the Treasury Department 2° 


Another Commission hearing examiner in an earlier case, dismis- 


sed an identical complaint; the Commission affirmed the dismissal: °9 


Here it is manifest that a watch case is not resold 
in the form in which appellants import it and that it 
loses its separate identity in the process of watch 
assembly or manufacture. There is no showing in 
the record here that the watch case is a substantial 
component and the burden of making such a showing 
rested upon counsel supporting the complaint. 

Petitioners urge that the record on this issue here is identical, in 
its lack of proof, with that in the Swiss Watch Case (infra, see Appendix 
C, this brief for Opinion in that case) and that this Court should modify 
the order here by reversing the Commission and striking paragraph 2 


(above quoted). 


In still another litigated case*? before the Commission, involving 
this issue, the hearing examiner dismissed the Complaint holding that 
watch cases are insignificant components, and that "exterior markings of 
the country of origin could have a more mischevious and misleading effect 
on the consumer than a total non disclosure of the country of origin on the 


Hong Kong made watch cases." 


On May 6, 1964, or during the pendency of this appeal, the Commis- 
sion circulated its Administrative Bulletin #64-10 (see Appendix B, this 
brief). Among other things, this expression of current Commission policy 
states: 


This Bulletin contains instructions which shall 
govern staff processing of all foreign origin matters. 
All foreign origin matters within the juris- 
diction of the Bureau of Customs 1/ shall be referred 
to it by the liaison officer, No action shall be 


38 -2 Lucien v. Segal, 142 F. 2d 255 and Heller and Sons v. F.T.C., 191 F. 2d 954. 
39 In the matter of: Swiss Watch Case Corp., et al., F.T.C. Docket #7040, for 
Opinion of the Commission from which the quotation is taken, see Appendix C, this Br. 


40 The Commission later reversed, in the matter of: Delaware Watch Co., Inc., 
et al.; F.T.C. Docket #8411 
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taken in any matter involving non disclosure of 
country of origin unless there is a clear and com- 
pelling probability that substantial deception and 
public interest are involved. Among 
the factors to be considered.....are:...In a product 
as to which only a component is of undisclosed 
origin, no action shall be taken unless such 
component: 
(1) Is a principal part or ingredient, or is a 
primary functional element, and 
(2) Is not promptly replaceable by one of 
like quality available in the United States. 
It is manifest that petitioners' competitors are saved harmless from 
Commission interference with their markings of origin by virtue of the 


newly established policy that became effective after the Order in this case. 


This Court now has exclusive jurisdiction, * and the portion of the 
order here considered should be reversed by this Court on the basis of 
that change of agency policy. Certainly, this portion of the Complaint 
could not issue since May 6, 1964 and the petitioners should be afforded 
the same considerations accorded their most favored competitors. It is 
urged therefore, that the order is arbitrary and capricious for each of the 


reasons here argued. 


II. 


Treasury Dept. v. F.T.C. 


Under the heading "Statutes, etc."’ above, petitioners have quoted 
paragraph 367(g) of the Tariff Act of 1930 (as amended). *” This provision 


of law was effective at all times here material. It requires that the coun- 


try of origin be marked on the inside of the back of imported watch cases. 
Obviously the order here is in conflict with that provision. This question 
was urged before the examiner and on appeal to the Commission; it is not 


being argued for the first time on this appeal.*® 


41 
4 


15 U.S.C.A. 45(a). 
2 19 U.S.C.A. 1001 par. 367(g). 
43 Brandenfels v. De,, 316 F.2d 375. 
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Two agencies may have concurrent jurisdiction over the Same sub- 
ject matter, when such dual administration does not conflict with the pub- 
lic interest. But where, as here, an inconsistency develops, the agency 
of secondary jurisdiction is collaterally estopped from assuming juris- 
diction. Jurisdiction will be resolved in favor of the agency of primary 


jurisdiction, that is "more specific in scope” or "later in time”. 


Where Congress specifies an administrative rem- 
edy, such fact is normally taken to exclude any 


other remedy which is not specifically set forth.*° 


A court has held that where the Congress has vested jurisdiction 
over market operations in the Secretary of Agriculture, the Federal 
Trade Commission has no jurisdiction to enter orders regulating such 
markets.*® The facts in that case are analogous to those here under 
review, insofar as the jurisdictional question is concerned, A some- 
what similar jurisdictional dispute was also decided against the Fed- 
eral Trade Commission in a conflict of authority with the Food and 
Drug Administration, *” 


In still another case, it has been judicially determined that the 
respondent agency here, in its contention for concurrent jurisdiction, 


; 7 48 
was fostering a form of commercial chaos, 


It is urged therefore that the portion of the order, earlier quoted 
and referred to, should be reversed and paragraphs six and seven of the 
complaint dismissed because The Treasury Department has exercised 
its primary jurisdiction over markings as to country of origin on im- 
ported watch cases and has pre-empted Commission jurisdiction in such 


matters. 


ae Marquette Cement Mfg. Co. v. Federal Trade Commission, 147 F.2d 589. 


45 Stack v. N.Y. Central R. Co., 258 F.2d 739. See also: Linde Air Products 
Co. v. Johnson, 77 F. Supp. 656 and N.Y. Telephone Co. v. U.S., 56 F. Supp. 932, 
reversed (other grounds) 66 S.C.T. 393, 326 U.S. 638, 90 L. Ed. 371. 


46 Chamber of Commerce of Minneapolis v. F.T.C., 13 F.2d 473. 
47 Geo. F. Lee v. F.T.C., 113 F.2d 583. 
48 United Corp. v. F.T.C., 110 F.2d 473. 
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I. 
Metallic Content 


Paragraph Four se of the Complaint alleges that petitioners' cases 
are deceptively marked with respect to their metallic content, 


All of the evidence adduced in support of these allegations is sum- 
marized above under the heading "Statement Of The Case", 


Only two exhibits in evidence were produced by the Commission. 


They were stipulated to be typical of numerous such cases imported and 


sold prior to 1961,°° 


The Final Order, insofar as the argument here is concerned, pro- 


vides that petitioners cease and desist: 


Offering for sale or selling watch cases 


(a) which are in whole or in part composed of base 
metal that has been treated to simulate precious 
metal or stainless steel, or 


(b) which are in whole or in part composed of base 
metal that has been treated with an electrolytically 
applied flashing or coating of precious metal of less 
than 1-1/2% of one thousandths of an inch over all 
exposed surfaces after completion of all finishing 
operations, without clearly and conspicuously dis- 
closing on such cases or parts the true metallic 
composition in a form consistent with the Trade 
Practice Rules for the Watch Case Industry (set 
forth in the Code of Federal Regulations, Title 16, 
Chapter 1, part 174). 


The Trade Practice Rules referred to in the Order are quoted 
above under the heading "Statutes, etc." Petitioners submit that their 


cases have always been marked to conform to the requirements of those 
Rules and that there is no evidence to support the Order. 


Petitioners import and sell three types of cases insofar as this 
argument is concerned, Cases that are composed of a stainless steel 


49 JA. 2. 


50 Commission Exhibits 1 and 2. 
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bezel and a stainless steel back. Such cases are marked "all stainless 
steel’. Stainless ‘steel is not a precious metal nor has it the appearance 
of a precious metal. No deception is involved here? All stainless steel 
cases are not discussed in the rules, A typical case of this composition 


is in evidence,>” 


It was conceded at the hearing that the only two cases in evidence 
in support of the allegations of Paragraph Four of the Complaint are 
Commission Exhibits 1 and 2 (stipulated to be typical). Apart from the 
argument that the markings as to metallic content found on these two 
cases were discontinued in 1961, and that since then petitioners have been 
using dual marking such as will be found on Commission Exhibits 9A, 9B, 
9C and 11, it is urged here that an examination of the markings on those 
two cases will disclose that they are marked to conform with the Trade 


practice rules to which the Order refers as a touchstone.°* 


The outside of the backs of Commission Exhibits 1 and 2 is die 
stamped, "stainless steel’. They are composed of stainless steel backs 
and electroplated bezels, Exhibit 1 having a white or silver color, Ex- 
hibit 2 having a yellow or gold color. 


It must be conceded that if these two cases are marked in accord- 
ance with the rule that is the reference point in the Order, then the Or- 


der must be reversed. 
The Rules provide: 


Rule 2(k)(1) 
Base Metal Cases Simulating Precious Metal 


In respect of watch cases composed wholly of 
base metal manufactured or otherwise processed 
to simulate or have the appearance of precious 


51 The pertinent provision of the Trade Practice Rules for The Watch Case In- 
dustry are set forth in Appendix D, this brief. 


52 Commission Exhibit 7. 


53 For relevant testimony see J. A. 26-28. 
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metal . . . the mark shall show that said case is 
base metal, as for example, 


Base Metal 
or 
Stainless Steel 
or 
Nickel 
or 
Nickel Plated 
or 
etc. 


It is manifest that the two cases are marked to conform with the 


quoted rule, 


Paragraph (n) of the same rules provides that parts plated in the 
manner Stipulated in the cases of the two physical exhibits shall be 
deemed base metal and hence the only applicable rule is that last quot- 
ed and the two cases are marked "Stainless steel" as is therein pro- 


vided as an alternative. 


Surely there is no basis for the Order here under consideration 
and this Court must reverse the Commission Order, numbered para- 


graph 1. 


It should be noted that since 1961, the petitioners have been doing 
more than the Order requires of them. (Examine Commission Exhibits 
9A, 9B, 9C and 11).>4 | 


In the Swiss Watch case (supra) the Commission affirmed an ex- 
aminer's dismissal of identical charges. (See Opinion Appendix C, this 
brief), The Commission there stated: 


The appeal of counsel supporting the complaint ex- 
cepts to the hearing examiner's rulings dismissing 
certain charges for failure to establish a prima 
facie case. The backs of respondents' watch cases 
are composed of stainless steel (as are CX 1 and 2) 
and inscribed on the outside with the words "'Stain- 
less Steel Back." The cases, however, contain no 


oe See also testimony, J.A. 26-28. 
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markings expressly stating that the bezels are com- 
posed of base metal. Some of them are coated with 
chrome and others are flashed with a yellor color 
containing gold, which bezels allegedly simulate 
silver or gold in appearance. Considering that the 
backs are marked as stainless steel backs and not 
solely as stainless steel, we share in the hearing 
examiner's view that there has been no record show- 
ing of likelihood that purchasers buy watches en- 
cased in respondents' wares under mistaken beliefs 
that the bezel component likewise is stainless steel. 


The finished case exhibit referred to in the ap- 
peal brief of counsel supporting the complaint as 
flashed with a thin coating of gold has various mark- 
ings on the back "including" base metal (as have 
C X 9A, 9B, 9C, and 11 here)... and "Stainless 
Steel Back.'’ Assuming, but not however deciding, 
that an issue in that regard is presented under the 
pleadings, the initial decision's conclusion of failure 
of proof concerning the bezels being passed off as 
gold bezels accordingly appears free from substan- 
tial error.55 


The case quoted is on all fours with the instant case. The record 
reveals that the respondent in that case is in direct competition with 
petitioners here.°® Certainly an order which imposes sanctions on one 
competitor is arbitrary and capricious where inan identical case, the 


agency has dismissed identical charges against another competitor. 


IV. 
Water Resistant 


With reference to this last argument, the Final Order provides 
that petitioners cease and desist: °" 


55 Opinion, Docket 7040, Appendix C, this brief, pages 4 and 5. 
56 3.4. 12. 


57 3A. 52, 
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3. Representing, directly or by implication, that 
their watch cases are "water resistant" it being un- 
derstood that respondents may successfully idefend 
the use of such representation with respect to any 
watch case or watch, the case of which respondent 
can show will provide protection against water or 
moisture to the extent of meeting the test designat- 
ed Test No. 2 of the Trade Practice Conference 
Rules for the Watch Industry, as set forth in the 
Code of Federal Regulations, Title 16, Chapter 1, 
Part 170.2(c) (16 CFR 170.2(c)). 

Again, the provision of the Order here under consideration must 
fall, if the evidence in the record below establishes that petitioners' 
practices with reference to the use of this marking, which was discon- 
tinued prior to 1961,°° were in conformity with theOrder. Petitioners 
submit that the record establishes such conformity, and that the Order 


should be reversed. 


The watch cases introduced into evidence in support of Paragraph 
Five (water resistant) of the Complaint, had been acquired by Commis- 


sion investigators at least two years before the Complaint had issued”? 


Petitioners urge that the evidence adduced is too remote in time 
to be relevant to the issue, in these circumstances where they were pur- 


chased from stock of retailers (customers of petitioners’ customers) 


and where the use of the marking had been discontinued absolutely for 


more than two years before the Complaint. 


Should the Court, however, disagree with this contention, petition- 
ers urge, arguendo, that the practices proved establish conformity with 
the Order under review and that the Order is arbitrary and capricious 


and should be reversed because it is contrary to the evidence. 


Only nine of petitioners’ cases (Commission Exhibits 4A, 4B, 4C, 
5, 7, 9A, 9B, 9C, and 11) were ever tested by the Commission.®° These 


58 J,A. 12, 13. 
59 J.A. 14. 
60 J.A. 16-21, see particularly J.A. 20. 
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cases were all purchased from petitioners’ customers at least two years 


before the Complaint issued. (J.A. supra, pp. 3-4) 


Conceding that all of the cases tested failed the test to which they 
were submitted, nevertheless, they had all met those test requirements 


when Shipped into commerce by petitioners and were guaranteed to do soot 


The evidence is undisputed that the cases were tested on a spot 
check basis by the manufacturer, again, on the same (10%) basis, after 
delivery in this country, by the petitioners and again, by most of peti- 
tioners' customers. The test applied in each instance was that prescrib- 
ed by the Trade Practice Rules for the Watch Industry (which is that re- 
ferred to in the Order) and the cases were guaranteedto be "water re- 
sistant” in compliance with the standard required by the Commission, 


when so marked, ©” 


The uncontradicted evidence is that if the cases did not meet the 
required test standard, they had either been improperly assembled or 


had been assembled with the wrong crowns.°° (The several parts — 


backs — bezels — and crowns were shipped into commerce, in bulk and 


separately packed.) ba 


It is submitted that a case manufacturer can do no more to insure 
the water repellant characteristic imputed to a watch case by its mark- 
ing, than test and guarantee — as the evidence below demonstrates the 
petitioners did. If properly assembled, the cases would meet the pre- 
scribed test standard. Accordingly, there is no evidence to sustain the 
Order and it should be reversed. It should be kept in mind that there 
was no evidence of customer complaint or dissatisfaction with the peti- 
tioners' "water resistant"' cases and that the evidence is unrefuted that 
there have been no complaints, Ge 


61 J.A. 30-81. 
62 JA. 28-32. 
63 JA. 30-32. 
64 JA. 35-36. 
65 JA. 32. 
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On similar evidence, the Commission has dismissed identical com- 
plaints in two other cases.°° In its Opinion in the Swiss; Watch case (supra) 


the Commission stated: (See Appendix C, this brief). 


Again, this competitor of petitioners would be favored arbitrarily 


and capriciously, if the Order here, based upon the same evidence, is not 


reversed, 


CONCLUSION 


Wherefore, the premises considered, petitioners pray that the Or- 
der be reversed or modified in respect to numbered paragraphs 1, 2 and 
3 thereof, and as to each of them, in accordance with the evidence and 


the applicable law as herein urged. 


Respectfully submitted, 


B. PAUL NOBLE 


2022 R Street, N. W. 
Washington, D. C. 


Attorney for Petitioners 
Of Counsel: | 


Hughes, Duff & Noble 
Washington, D. C. 


BS In the matter of Swiss Watch Case Corp. (supra), and in the matter of Theo. 
Kagen Corp., et al, F.T.C. Docket #6893. 


APPENDIX A 


UNITED STATES DISTRICT COURT 
FOR DISTRICT OF COLUMBIA CIRCUIT 


Case No. 


In the Matter of: 


W.M.R. WATCH CASE CORPORATION, 
a corporation and 


SHELDON PARKER, 
individually and as an officer 
of said corporation, and 


SOPHIA K. COHEN HUFF, and SHELDON PARKER, 
co-partners trading as 


W.M.R. WATCH CASE COMPANY | 


Petitioners 
vs. 


FEDERAL TRADE COMMISSION 
Respondents 


PETITION FOR REVIEW 


JURISDICTION 

The jurisdiction of this Court is founded upon Section Five (d‘‘e of 
the Federal Trade Commission Act; 15 U.S.C.A. 45 (d}{e}; 38 Stat. 719, 
Act of September 26, 1914 (as amended). 

VENUE 

Petitioners here, respondent below, at all times here material, en- 
gaged in the acts and practices involved in these proceedings in the 
District of Columbia. 

STATEMENT OF PROCEEDINGS TO BE REVIEWED 
The Final Order of the Commission in the proceedings below issued 


on March 24, 1964, was served upon petitioners here by letter from the 
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Secretary of the Commission dated April 8, 1964. A copy of the Order 
is annexed hereto as Exhibit A, and the letter transmitting service 
thereof as Exhibit B. 

That Final Order requires the petitioners here to cease and 
desist from certain trade practices involved in a Commission proceed- 
ings instituted by a Complaint which was issued on May 31, 1963. 

The trade practices involved were alleged to be in violation of 
Section 5 of the Federal Trade Commission Act.1/ After hearings, a 
Hearing Examiner of the Commission entered his Initial Decision on 
July 24, 1963. 

The Final Order of the Commission to which this appeal is 
directed adopts the Initial Decision but modifies it to include a finding 
that respondents’ chromium-plated brass bezels may be confused with 
stainless steel as well as with precious metal. That Final Order re- 
quires the petitioners here to cease and desist offering for sale or sell- 
ing watch cases composed in whole or in part of base metal treated to 
simulate precious metal for stainless steel; or which have been elec- 
tronically treated by flashing or coating of precious metal of less than 
1-1/2 of one thousandths of an inch; without clearly and conspicuously 
disclosing on such cases the true metallic composition thereof. 

The Order further requires the petitioners here to cease and 
desist offering or selling watch cases which are in whole or in part of 
foreign origin without affirmatively disclosing the country or place of 
foreign origin thereof on the exterior of such cases or on a tag or label 
affixed thereto, and the Order would require the petitioners to cease 
and desist representing that their watch cases are "water resistant" 
unless they meet certain standards required by the Commission for the 
use of that designation. 

GROUNDS UPON WHICH RELIEF IS SOUGHT 
The Order of the Commission is arbitrary and capricious, con- 


trary to the evidence, and contrary to law. With respect to the marking 


17 15 U.S.C.A. 45(a). 
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of country of origin on the outside of watch cases, the Order would re- 


quire petitioners to do what others in the industry are not required to 
do -- the industry practice being to mark the country of origin on the 
inside of watch cases. In addition, watch cases are useful only as a 
component of the final assembled watch and movements are inserted 
into petitioners cases which are imported from many different coun- 
tries, and the Commission's Order will only serve to confuse and mis- 
lead the public as to the origin of the final product. | 
COMMISSION POLICY 

Since entry of the Order herein, Commission policy has changed 
with respect to the marking of country of origin, and as a consequence 
others in the industry who are in competition with petitioners here will 
not be required to do what the Order here would require the petitioners 
to do with respect to marking the country of origin. 27 The petitioners 
mark their watch cases in conformity with industry practice with regard 
to disclosure of metallic content. The Order in this respect is arbitrary 
and capricious and would require petitioners to do what others in the 
industry are not required to do, and there is no evidence in the record to 
support a finding of deception in the manner of marking metallic content 
of petitioners watch cases. 

Enforcement of the Order will constitute a denial of due process 
of law. 

PRAYER 

WHEREFORE the premises considered, petitioners pray that the 
Order of the Commission issued March 24, 1964, in its docket 8573 be 
reversed and that the cause be remanded for further hearings; or that 
this Court substitute its Order dismissing its Complaint for that of the 
Commission; or that the Order be modified in conformity with law and 
the evidence of record in the case below. : 

Respectfully submitted, 


B. Paul Noble 
Attorney for Petitioners 


2/ FTC Administrative Bulletin 6410 issued May 6, 1964. 


Certificate of Service 


I certify that on this 27th day of May, 1964, I mailed, first class, 
postage prepaid, two copies of this Petition for Review to Joseph Shea, 
Secretary, Federal Trade Commission, Washington 25, D. C. 

B. Paul Noble 
OF COUNSEL: 


HUGHES, DUFF & NOBLE 
2022 R Street, N.W. 
Washington, D. C. 20009 
387-3292 


Filed: May 27, 1964 


APPENDIX B 


FEDERAL TRADE COMMISSION |: 
Washington 


May 6, 1964. 
ADMINISTRATIVE BULLETIN 64-10 
Subject: Foreign Origin Matters. 


Purpose and Scope 


nie This Bulletin contains instructions which shall govern staff 
processing of all foreign origin matters. 


A. These instructions shall control all actions of the operating 
Bureaus of Deceptive Practices and Industry Guidance and all 
advisory functions of the Bureau of Economics. 


B. There shall be cooperation and consultation at all times 
among the three Bureaus to achieve uniform compliance with 
these instructions. 


Definition 
Foreign origin matters involve: 


A. Affirmative misrepresentation of the country or place of 
origin of a product or its components; and 


B. Failure to disclose the foreign country or place of origin 
of a product or its components. 


Customs Matters 


3. All foreign origin matters within the jurisdiction of the Bureau of 
Customs 1/ shall be referred to it by the liaison officer 2/ unless he 
believes that the Bureau's remedy would be inadequate and that the 
matter meets the criteria of paragraphs 4 or 5 below. 


A. When the liaison officer believes that the Commission should 
retain jurisdiction he shall make a report and recommendation 
to the Commission, and no action shall be taken unless ordered 
by the Commission. 


Other Foreign Origin Matters 


4. Country-of-origin matters involving affirmative misrepresentation 
of country of origin are to be treated like other deceptive practice 
matters. ; 


1/ 19 U.S.C, 1304. 

2/ Pursuant to appointment by the Executive Director dated August 16, 
1961, James A. Murray, Assistant Director of the Bureau of Deceptive 
Practices, is liaison officer with the Bureau of Customs. 
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5. No action shall be taken in any matter involving nondisclosure 
of country of origin unless there is a clear and compelling probability 
that substantial deception and public interest are involved. 


A. Among the factors to be considered in evaluating the sub- 
stantiality of the public interest are: 


(1) The volume of interstate sales of the product; 
(2) The relative importance of the product to consumers; 
(3) The significance to the public of the deception; and 


(4) Whether nondisclosure of country of origin is an indus- 
try-wide practice, or respondent's nondisclosure has 
caused substantial diversion of business from competitors. 


B. In a matter involving a product as to which only a component 
is of undisclosed foreign origin, no action shall be taken unless 
such component; 


(1) Is a principal part or ingredient, or is a primary 
functional element; and 


(2) Is not promptly replaceable by one of like quality 
available in the United States. 


C. In a matter involving nondisclosure of foreign origin in an 
advertisement, no action shall be taken unless ordered by the 
Commission. 


D. Country-of-origin nondisclosure matters shall be accorded 
low priority. 


Additional Considerations 


6. Upon determination by the liaison officer that any action in con- 
nection with any foreign origin matter may be in conflict with the foreign 
trade or any other policy of the United States, he shall make a report and 
recommendation to the Commission; and no such action shall be taken 
unless ordered by the Commission. 


Corrective Action 


7. No complaint shall be forwarded for issuance by the Commission 
unless settlement by administrative treatment or other voluntary proce- 
dure has been considered and found to be either clearly inappropriate or 
ineffectual, which finding shall be set forth and supported in the forward- 
ing memorandum. 


By direction of the Commission. 
/s/ John N. Wheelock 


John N. Wheelock, 
Executive Director. 


DISTRIBUTION: Professional Staff 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 
Earl W. Kintner, Chairman 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
Edward T. Tait 


In the Matter of 


SWISS WATCH CASE CORP., DOCKET NO. 7040 
a corporation, et al. 


OPINION OF THE COMMISSION 


By Anderson, Commissioner: 


The respondents in this proceeding are a New York corporation, 


the address of which is Milford, Connecticut, and two individuals who 
formulate and direct its policies and serve as its officers. In the initial 
decision filed by him, the hearing examiner held that the charges of mis- 
representation as to the origin of respondents’ watch cases were sus- 
tained by the evidence and that others were not so supported. The re- 
spondents and counsel supporting the complaint have filed cross- appeals 
from the rulings adverse to their contentions at the hearings. 

The name of the corporate respondent, Swiss Watch Case Corp., is 
stamped into the metal on the inside of the backs of the watch cases sold 
by the respondents. The complaint charges that the words "Swiss Watch", 
as thus inscribed, engender erroneous beliefs that such cases are made 
in Switzerland. The hearing examiner in ruling this charge sustained 
held that the corporate name inscription had the capacity and tendency to 
mislead prospective purchasers into beliefs that the watches so encased 


or the cases were imported from Switzerland. 
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The respondents do not sell their watch cases direct to the gen- 


eral public, but market them to watch assemblers who, after placing 


watch movements in them, sell the completed watches to retailers for 
distribution to the public. The components of respondents’ watch cases 
include the back, the front or bezel containing the crystal, and a crown. 
Many of the respondents’ cases contain backs and bezels imported from 
Hong Kong, China, in finished form. On the inside of the backs of many 
of them, the name Hong Kong is stamped underneath the words "Swiss 
Watch Case Corp." On others, the stamping Hong Kong does not appear, 
but the parts are shipped by respondents to the assemblers wrapped in 
paper imprinted with the words 'Made in Hong Kong." Still other cases 
distributed by respondents are made from backs and bezels imported 
from Hong Kong in unfinished form for plating and further processing in 
this country. Many of such semi-finished parts are stamped in red ink 
as originating in Hong Kong, which inscription frequently is obliterated 
during subsequent processing. These backs similarly are stamped on 
the inside by the respondents with the corporate name, and the Hong 
Kong inscription appears on some, but not others. 

Determinations as to the likelihood of purchaser deception result- 
ing from the word "Swiss" in the name inscription must be made with 
due regard to record matters bearing on the inscriptions manner of use. 
Inasmuch as such inscription appears on the inside of the backs of the 
watch cases, it is open to the view by prospective watch purchasers only 
in the event of the back being removed. Being of the so-called water- 
proof type of construction, the cases contemplate a tighter bond between 
back and bezel than other types of cases and they apparently receive 
special machining for that purpose. A special tool is required for open- 
ing or closing a properly cased watch of this type. 

The inscriptions on the cases received as exhibits appear in very 
small print and in stamping relatively dim and indistinct. In this connec- 
tion, the hearing examiner observed at one point in the proceedings that 
he had been unable to read the words "Swiss Watch" on exhibits thereto- 


fore examined by him; and it was doubtless in recognition of discernment 
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difficulties that counsel furnished a jeweler's loupe to assist our inspec- 


tion of the exhibits during oral argument before the Commission. Fur- 
thermore, no testimony was introduced in support of the complaint's com- 
panion charge that a preference exists among a segment of the purchasing 
public for watches manufactured in their entirety in Switzerland or in the 
United States, together with a corollary prejudice against articles manu- 
factured in Hong Kong. Nor was any evidence received suggestive of an 
awareness by retailers of the name inscription or indicating that watches 
for which respondents’ cases are used are ever disassembled by retailers 
for purchasers’ inspection. The present posture of the record therefore 
is such as to preclude informed determinations of whether the word 
"Swiss" in the concealed inscription has been used as a deceptive instru- 
mentality as charged in the complaint. 

The hearing examiner further held that irrespective of any public 
preferences or prejudices which may exist as between domestic and im- 
ported merchandise, the public is entitled, as a matter of law, to be in- 
formed by sellers’ appropriate markings as to the foreign origin of any 
article being offered for sale. He accordingly ruled that respondents’ 
failure to so mark their cases was unlawful; and the initial decision's 
order requires the respondents to cease and desist from failing to reveal 
conspicuously and indelibly on the cases, or any part thereof, the country 
where such imported case or imported part was made. 

In opposing respondents’ appeal, counsel supporting the complaint 
argues that certain prior legal decisions */ of the Commission afford 
sound legal basis for the above rulings and order. Such cited cases in- 
volved the distribution of sun glasses, imitation pearls and sewing ma- 
chines composed in substantial part or wholly of components which were 


imported. However, those holdings in each instance were pursuant to 
*7 Lucian V. Segal, trading as Segal Optical Co., 34 F.T.C. 218 


(decided November 26, 1941); 
L. Heller & Son, Inc., et al., 47 F.T.C. 34 aeae August <5, 1950); 


Standard Sewing Eauipment Corp., et al., 51 F.T.C. 1012 (decided 
May 2, 1955). 
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specific allegations duly supported by probative evidence that members 
of the purchasing public assume that articles offered for sale produced 
in whole or in major part of imported materials are of domestic manu- 
facture unless conspicuously labeled and marked to the contrary. No 
such allegation is included in the instant complaint nor was proof in that 
vein received here. In those matters also, the Commission, on the basis 
of record evidence, found that a preference existed among the consuming 
public for domestic over foreign articles in the categories of merchan- 
dise there involved. Proof in support of the instant complaint's allega- 
tion of consumer preference was not introduced here, however. 

As also noted previously, in addition to those imported as finished 
cases, many of respondents’ cases have contained imported parts fur- 
ther processed and finished in this country. The testimony relating to 
respondents' processing activities on the latter category of parts sug- 
gests this work constitutes 40% to 50% of the value of the completed 
case. Respondents’ cases are sold in instances to watch assemblers 
for fifty cents per case or less. Whether their cases constitute substan- 
tial rather than relatively inconsequential components of the completed 
watches from a value standpoint is not disclosed by the record. In 
these circumstances, the contentions of counsel supporting the com- 
plaint that the Commission properly may take official notice of a long 
standing preference by the American public for domestic made and 
Swiss made watches over watches imported from other countries must 
be rejected as not controlling to decision; and his concept that failure 
to disclose foreign origin is unlawful in all merchandising situations 
similarly lacks’ sound legal basis. We accordingly deem the record in- 
sufficient for informed decision of the issues presented by respondents’ 
appeal insofar as they relate to the initial decision's requirements for 
disclosure of foreign origin. 

The appeal of counsel supporting the complaint excepts to the 


hearing examiner's rulings dismissing certain charges for failure to 


establish a prima facie case. The backs of respondents’ watch cases 
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are composed of stainless steel and inscribed on the outside with the 
words "Stainless Steel Back." The cases, however, contain no mark- 
ings expressly stating that the bezels are composed of base metal. 
Some of them are coated with chrome and others are flashed with a 
yellow color containing gold, which bezels allegedly simulate silver or 
gold in appearance. Considering that the backs are marked as stain- 
less steel backs and not solely as stainless steel, we share in the 
hearing examiner's views that there has been no record showing of 


likelihood that purchasers buy watches encased in respondents' wares 


under mistaken beliefs that the bezel component likewise is stainless 


steel. 

The finished case exhibit referred to in the appeal brief of coun- 
sel supporting the complaint as flashed with a thin coating of gold has 
various markings on the back, including "Base Metal", "20 Micron" 
and "Stainless Steel Back.” Assuming, but not however deciding, that 
an issue in that regard is presented under the pleadings, the initial 
decision's conclusion of failure of proof concerning the bezels being 
passed off as gold bezels accordingly appears free from substantial 
error. Also rejected are counsel's exceptions to the like rulings 
concerning the failure to mark the chrome plated bezels. 

The initial decision's dismissal of the charges relating to the 
inscription "Cased and Timed by Precision Watch Craftsmen" and of 
alleged misrepresentation concerning the capacity of the watch cases 
to resist moisture also was proper. The appeal of counsel supporting 
the complaint accordingly is being denied. 

Our action in granting respondents' appeal is based in part on 
the fact that informed decision on the issue relating to deception 
through silence or failure to disclose the country of origin on watch 
cases and component parts is not possible on the present record. 
Doubts can be reasonably entertained if such issue or those relating 
to passing off of the bezels as gold or silver were adequately raised by 


the pleadings. We have power to amend complaints when warranted and 
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to remand proceedings to hearing examiners for reception of such addi- 


tional evidence as may be necessary to provide adequate bases for in- 
formed determinations of questions presented for review. This is a 
costly and time-consuming procedure, however. Moreover, there is 
no express showing here that the scope of respondents’ commercial 
activities is such that continuation of these proceedings would serve the 
public interest. In the situation thus presented, the case is being dis- 
missed without prejudice to the right of the Commission to institute 
further proceedings or take such further action in the future as may be 
warranted by then existing circumstances. 

Chairman Kintner and Commissioner Kern did not participate in 
the decision of this matter. 
July 24, 1959. 


APPENDIX D 


Federal Trade Commission 
TRADE PRACTICE RULES 
for the 
WATCH CASE INDUSTRY 
As Promulgated January 30, 1948 


Rule 2 


* * * * * 


(1) Base Metal Cases Simulating Precious Metal: In respect of 
watch cases composed wholly of base metal manufactured or otherwise 


processed to simulate or have the appearance of precious metal, and 
cases composed of an alloy containing gold of less than 10 karat fine- 
ness, the mark shall show that said case is base metal, as for example - 
Base Metal 
or 
Stainless Steel 
or 
Nickel 
or 


Nickel Plated 
or 


Chromium 
or 
Chr. Plated Steel 
or 
Brass 
(m) Cases Having a Combination of Different Metals: In respect 
of watch cases having a back and bezel composed, respectively, of a dif- 
ferent kind or quality of metal, the disclosure for marking provided for 


in the foregoing provisions of this Rule shall be made'in the manner 
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indicated therein with respect to each such respective parts, as for 
example - 


Base Metal Back [To be shown together or at 
14K Gold Filled Bezel one place on the case] 


When two or more parts of the case do not have the appearance of being 
made of the same quality or kind of metal, - as for example, when the 
bezel of such a case is of gold filled quality and the back is stainless 
steel, - the marking used under this paragraph (m) may be separated 
as illustrated in the following: 


Stainless Steel Placed on the back] 
14K Gold Filled Placed on the bezel] 


In the separation of marks here specified such sufficient care must be 
exercised as will avoid possibilities of deception or confusion. 

(n) Marking of Minimum Quality in Lieu of Multiple Stamping: In 
respect of watch cases in which the case itself has parts composed of 
gold alloy of different fineness or quality, or has parts which are plated 
or coated with different thickness of plating or electroplating as speci- 
fied in paragraphs (b), (c), (c-1), (d), and (d-1) above, such watch case 
may be marked with the quality and fineness of the lowest grade as an 
optional method in lieu of marking each such different piece or part, as 
for example, the mark of "12K Rolled Gold Plate"' for a case which is 
composed entirely of such 12 karat rolled gold plate with the exception 
of the bezel which is of a higher quality, such as '14K Gold Filled.” 

In no instance, however, shall this optional form of marking be utilized 
in such manner or under such conditions as may be deceptive or mis- 
leading to the public. 

(In the application of this Rule platings or electroplatings which 

are of less than 1-1/2/1000 of an inch thickness on base metal 

shall be deemed base metal. If such plating or electroplating is 
of an alloy containing less than the equivalent of 10 karats of gold, 
the part of the case so constructed shall also be deemed base 
metal. If either such plating or electroplating is on a stock of 
precious metal, as for example, "Sterling Silver," the part of 

the case so constructed shall be known by the name of the metal 


in the stock, such as in the example given, "Sterling Silver."’) 
* * * * * 
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Answer, dated July 22, 1963 
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JOINT APPENDIX 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


W.M.R. WATCH CASE CORP., 
a corporation and 
SHELDON PARKER, 
individually and as an officer 
of said corporation, and 
SOPHIA K. COHEN HUFF, and 
SHELDON PARKER, 
co-partners trading as 
W.M.R. WATCH CASE COMPANY. 


DOCKET NO. 8573 


) 
) 
) 
) 
) 
) 
) 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that W.M.R. Watch Case 
Corp., a corporation, and Sheldon Parker, individually and as an officer 
of said corporation, and Sophia K. Cohen Huff and Sheldon Parker, co- 
partners trading as W.M.R. Watch Case Company, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH ONE: Respondent W.M.R. Watch Case Corp. is a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of New York with its principal office and place of 
business located at 188 West 4th Street, in the City of New York, State 
of New York. 
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Respondent Sheldon Parker is an officer of the corporate respond- 
ent. He formulates, directs and controls the acts and practices of the 
corporate respondent including the acts and practices hereinafter set 
forth. His address is the same as that of the corporate respondent. 

Respondents Sophia K. Cohen Huff and Sheldon Parker are co- 
partners trading as W.M.R. Watch Case Company. Their principal office 
and place of business is the same as that of the W.M.R. Watch Case 
Corporation. 

All of the aforesaid respondents cooperate and act together in 
carrying out the acts and practices hereinafter set forth. 

PARAGRAPH TWO: Respondents are now, and for some time last 
past have been, engaged in the offering for sale, sale and distribution of 
watch cases to watch makers, assemblers of watches and wholesalers 
of watch makers' supplies for resale to the public. 

PARAGRAPH THREE: In the course and conduct of their busi- 
ness, respondents now cause, and for some time last past have caused, 
their said products, when sold, to be shipped from their place of busi- 
ness in the State of New York to purchasers thereof located in various 
other States of the United States, and maintain, and at all times men- 
tioned herein have maintained, a substantial course of trade in said 
products in commerce, as "commerce" is defined in the Federal Trade 
Commission Act. 

PARAGRAPH FOUR: Certain of the watch cases offered for sale 
and sold by respondents consist of two parts, that is. a back and a bezel. 
The back part has the appearance of stainless steel and is marked 
"stainless steel back". The bezel is composed of metal other than 
stainless steel which has been treated or processed to simulate or have 
the appearance of precious metal or stainless steel. Some of the bezels 
are finished in a color which simulates silver or silver alloy or stain- 
less steel. Some of the bezels are finished in a color simulating gold 
or gold alloy. Said watch cases are not marked to disclose that the 


bezels are composed of base metal or metal other than stainless steel. 
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The practice of respondents in offering for sale and selling watch 
cases which incorporate bezels composed of base metal which have been 
treated or processed to simulate or have the appearance of precious 
metal or stainless steel as aforesaid, without disclosing the true metal 
composition of said bezels is misleading and deceptive and has a sub- 
stantial tendency and capacity to lead members of the purchasing public 
to believe that the said bezels are composed of precious metal or stain- 
less steel. 

Respondents market some of their watch cases with bezels having 
the appearance of being "rolled gold plate", "gold filled", or "solid gold" 
and respondents do not disclose that these bezels are composed of a 
stock of base metal to which has been electrolytically applied a flashing 
or coating of precious metal of a very thin and unsubstantial character. 
This practice is deceptive and confusing to the consuming public unless 


the thin and unsubstantial character of the flashing or coating is disclosed 


by an appropriate marking. 

PARAGRAPH FIVE: Respondents, in the course and conduct of 
their business and for the purpose of inducing the sale of their said watch 
cases have caused, and now cause, to be marked upon their watch cases 
the words "water resistant", and have advertised certain of their watch 
cases as "water resistant", 

In truth and in fact, said watch cases are not water resistant. 
Therefore such representations were and are false, misleading and de- 
ceptive. 

PARAGRAPH SIX: Respondents import watch cases from Hong 
Kong and sell and distribute said watch cases without disclosing the coun- 
try of origin of said watch cases except on the inside of the bezel which 
cannot be seen by prospective consumer purchasers after the watch move- 
ments have been assembled into the cases. : 

PARAGRAPH SEVEN: The watch cases are used by watch move- 
ment importers to house and protect movements, many of such move- 


ments are imported from Switzerland. In such cases the dials are usually 
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marked "Swiss", Therefore, in the absence of an adequate disclosure 
that the watch cases are of Hong Kong origin, the public believes and 

understands that they are of domestic or Swiss origin, a fact of which 
the Commission takes official notice. 

As to such watch cases, a substantial portion of the purchasing 
public has a preference for domestic or Swiss products, of which fact 
the Commission also takes official notice. Respondents' failure clearly 
and conspicuously to disclose the country or place of origin of said watch 
cases is, therefore, to the prejudice of the purchasing public. 

PARAGRAPH EIGHT: In the conduct of their business, at all times 
mentioned herein, respondents have been in substantial competition in 
commerce with corporations, firms and individuals in the sale of watch 
cases of the same general kind and nature as that sold by respondents. 

PARAGRAPH NINE: The use by the respondents of the aforesaid 
false, misleading and deceptive statements, representations and prac- 
tices, has had, and now has, the capacity and tendency to mislead and 
deceive members of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations were and are true 
and into the purchase of substantial quantities of said watch cases by 
reason of said erroneous and mistaken belief. 

PARAGRAPH TEN: The aforesaid acts and practices of respond- 
ents, as herein alleged, were and are all to the prejudice and injury of 


the public and of respondents’ competitors and constituted, and now con- 


stitute, unfair methods of competition in commerce and unfair and de- 


ceptive acts and practices in commerce, in violation of Section 5 of the 
Federal Trade Commission Act, 

WHEREFORE THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 31st day of May, A.D., 1963, issues its complaint 


against said respondents, 


) 


NOTICE 


Notice is hereby given to each of the respondents hereinbefore 


named that the 12th day of August, A.D,, 1963, at 10 o'clock is hereby 
fixed as the time and Federal Trade Commission Offices, 1101 Building, 
11th and Pa. Avenue, N. W., Washington, D. C. as the place when and 
where a hearing will be had before a hearing examiner of the Federal 
Trade Commission, on the charges set forth in this complaint, at which 
time and place you will have the right under said Act to appear and show 
cause why an order should not be entered requiring you to cease and de- 
sist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with 
the Commission an answer to this complaint on or before the thirtieth 
(30th) day after service of it upon you. Such answer shall contain a con- 
cise statement of the facts constituting the ground of defense and a spe- 
cific admission, denial or explanation of each fact alleged in the com- 
plaint or, if respondents are without knowledge thereof, a statement to 
that effect. 

If respondents elect not to contest the allegations of fact set forth 
in the complaint, the answer shall consist of a statement that respond- 
ents admit all material allegations to be true. Such an answer shall 
constitute a waiver of hearing as to all material allegations, and an ini- 
tial decision containing appropriate findings and conclusions and an ap- 
propriate order disposing of the proceeding shall be issued by the hear- 
ing examiner. In such answer respondents may however reserve the right to 
submit proposal findings and conclusions and the right to petition for review under 
Section 4.20 of the Commission's Rules of Practice for Adjudicative Proceedings. 

Failure to answer within the time above provided shall be deemed 
to constitute a waiver of respondents’ rights to appear and shall author- 
ize a hearing examiner, without further notice to respondents, to find 
the facts to be as alleged in the complaint and to enter an initial decision 


containing such findings, appropriate conclusions and order. 
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The following is the form of order which the Commission has rea- 
son to believe should issue if the facts are found to be as alleged in the 
complaint: 

IT IS ORDERED that respondent W.M.R. Watch Case Corp., a cor- 
poration, and its officers and respondents Sheldon Parker, individually 
and as an officer of said corporation, Sophia K. Cohen Huff and Sheldon 
Parker, co-partners trading as W.M.R. Watch Case Company or under 
any other name or names, and respondents' agents, representatives and 
employees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale or distribution of watch cases, or 
any other merchandise, in commerce as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale or selling watch cases which are in whole 

or inipart composed of base metal which have been treated to 
simulate precious metal or stainless steel without clearly 
and conspicuously disclosing on such cases or parts, the true 
metal composition of such treated cases or parts. 

Offering for sale or selling watch cases which are in whole 

or inipart composed of base metal which has been treated 
with an electrolytically applied flashing or coating of precious 
metal of less than 1-1/2 of one thousandths of an inch over all 
exposed surfaces after completion of all finishing operations 
without clearly and conspicuously disclosing on such case or 
partsi that they are base metal which has been flashed or coat- 
ed with a thin and unsubstantial coating. 

Offering for sale or selling watch cases which are in whole 

or in part of foreign origin, without clearly and conspicuously 
disclosing on the outside of such cases the name of the foreign 
country or place of origin of such cases or parts, 


Representing, directly or by implication, that their watch cases 


are "water resistant" or otherwise representing that their 


watch cases are impervious to water. 
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IN WITNESS WHEREOF, the Federal Trade Commission has caused 
this, its complaint to be signed by its Secretary and its official seal to be 
hereto affixed, at Washington, D. C., this 31st day of May, 1963. 

By the Commission. 


SEAL /s/ Joseph W. Shea, 
Secretary. 


ANSWER 


For their answers to the complaint herein, Respondents respect- 
fully submit the following: : 
FIRST DEFENSE 
Complaint fails to state a claim upon which relief can be granted, 
SECOND DEFENSE : 

The jurisdictional prerequisites set forth in the preamble to the 
complaint do not exist in this case and therefore Respondents aver that 
the Commission lacks jurisdiction under the Federal Trade Commission 
Act. 

PARAGRAPH ONE: Admitted; 


Except that the Respondents deny the allegations contained in the 


Third Paragraph of Paragraph One and aver affirmatively that Sophia 
K. Cohen Huff and Sheldon Parker are not co-partners Trading As 
W. M. R. Watch Case Company, and it is further denied that all Respond- 
ents named in the complaint cooperate and act together in carrying out 
the acts and practices set forth in the complaint. 

PARAGRAPH TWO: Denied. 

PARAGRAPH THREE: Denied. 

PARAGRAPH FOUR: Respondents admit that certain of their 
watch cases consist of two parts; a back and a bezel, and that the back 
part of such watches has the appearance of stainless steel and is marked 
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"stainless steel back". They admit further that the bezel of such cases 
is composed of material other than stainless steel, but deny that such 
bezels have been processed or finished to simulate or have the appear- 
ance of precious metal or stainless steel. 

They deny that some of the bezels are finished so as to simulate 
silver or silver alloy or stainless steel. They deny that some of the 
bezels are finished in a color simulating gold or gold alloy. They deny 
that said watch cases are "not marked to disclose that the bezels are 
composed of base metal or metal other than stainless steel" and allege 
affirmatively that all such bezels are marked in accordance with cus- 
tom of the trade and the rules of this Commission to indicate their true 
metalic content. 

Respondents deny each and every other material allegation con- 
tained in Paragraph Four of the Complaint. 

PARAGRAPH FIVE: Respondents deny that any of their watch 
cases during any time material herein are being marked "water-re- 


sistant" and they further deny that they advertise any of their cases to 


be "water-resistant" during any time material. 


Any cases that were sold by Respondents which were marked 
water-resistant were in fact water-resistant according to requirements 
or standards promulgated by this Commission. 

Respondents discontinued marking any of their cases "water-re- 
sistant” long prior to the issuance of the Complaint herein. 

PARAGRAPH SIX: Respondents admit that they import watch 
cases from Hong Kong, but deny each and every other material allega- 
tion contained in Paragraph Six. 

PARAGRAPH SEVEN: Respondents admit that their watch cases 
are used by importers to house and protect movements, many of which 
are imported from Switzerland. 

They deny each and everyother material allegation contained in 
Paragraph Seven and allege affirmatively that their cases are marked 
in conformity with the requirements of the Bureau of Customs and in 


the same manner similar cases are marked by competitors. 
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Respondents deny that a substantial part of the purchasing public 
has a preference for domestic or Swiss products and they further deny 
that any of their practices with respect to marking country of origin are 
false, misleading or deceptive. 

PARAGRAPH EIGHT: Denied. 

PARAGRAPH NINE: Denied. 

PARAGRAPH TEN: Denied, 

WHEREFORE, the premises considered, Respondents and each of 
them pray that the Complaint herein be dismissed. : 

Respectfully submitted, 


/s/ B, Paul Noble 
Attorney for Respondents 


July 22, 1963 
Of Counsel: 


Hughes & Noble 

2022 R Street, Northwest 
Washington 9, D. C. 

387 - 3292 


EXCERPTS FROM TRANSCRIPT OF HEARING 
— EE ee EOF HEARING 
Hearing Room E 
30 Church Street 
New York, New York 
August 12, 1963 
Met, pursuant to notice, at 10:20 o'clock a.m. 
BEFORE: 
WILLIAM L, PACK, Hearing Examiner. 


* * * * i * 


HEARING EXAMINER PACK: Let the hearing come to order, 
Before proceeding with the testimony, there are one or two mat- 


ters which possibly should be stated on the record, 
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Counsel and the Examiner have just been discussing two or three 
of the paragraphs in the complaint. Mr. Noble's answer denies para- 


graph 3 of the complaint which alleges that in the conduct of their busi- 


ness respondents are engaged in interstate commerce, 

I now understand from Mr. Noble that despite the denial in the 
answer, there actually is no issue on that point and that the correctness 
of paragraph 3 is conceded. 

Is that right, Mr. Noble? 

MR, NOBLE: Yes. 

HEARING EXAMINER PACK: In connection with paragraph 8 of 
the complaint, which alleges the existence of competition between re- 
spondents and other corporations, firms and individuals, it is my under- 
standing that Mr. Noble does not deny that respondents are in competi- 
tion in interstate commerce with other corporations, firms and individuals, 
but he does raise a legal issue in connection with such competition. His 
position is that while there is competition, that there is no unfair compe- 
tition insofar as respondents are concerned because, Mr. Noble contends, 

all of the corporations, firms and individuals competing with re- 
spondents are using the same methods and practices as respondents. 

Am I correct about that, Mr. Noble? 

MR. NOBLE: Absolutely correct, Judge. 

HEARING EXAMINER PACK: In other words, we may proceed on 
the assumption that there is competition, but there is simply a legal is- 
sue raised as to whether respondents are engaged in unfair competition. 

MR. NOBLE: Correct. 


* * 
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SHELDON PARKER 
was thereupon called as a witness and, having been first duly sworn, 
testified as follows: | 
* * * * 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 
* * * * i * 

HEARING EXAMINER PACK: Mr, Parker, I notice that the com- 
plaint gives Mrs, Cohen's name as Sophia K. Cohen Huff. I assume 
"Huff" was her married name; is that correct? 

THE WITNESS: That is correct. 

Q. [By Mr. Middleton] What do the initials "W.M.R." stand for? 
A, Water moisture resistant. That was something we cooked up many 
years ago. But 1 would say that 99 percent of the trade doesn't know 
what W.M.R. means, except that it is the name of a company that I run. 

Q. Do you manufacture watch cases? A. In part yes, we do. 

Q. Do you import watch cases? A. That's correct, we do. 

Q. From where do you import them? A. Principally today, from 
Hong Kong; also from France. We'll have some coming in from Switzer- 
land very shortly, and we had brought them in from Japan. 

Q. Up until now, however, you have not brought: them in from 
European countries? A. As of the moment? 

Q. Yes. A. We are bringing them in from France. 

Q. Isay up untilnow- A. Well, they're coming in from France. 

Q. Yes. A. So it would include up until this point, I believe. Is 
that what you are trying to get? : 


Q. When did you start importing them from Europe? A. Within 


the past year. 

Q. This is your first shipment that is coming innow? A. I re- 
ceived and delivered already some. 

Q. Within the year? A. Within the year, yes. 

Q. That's France and Switzerland? A. France and Switzerland, 


from Europe. 
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Q. Also Japan? A. Well, Japan, no. Prior, I imported from 


both Hong Kong and Japan and some from Germany. Then I dropped 
Japan and Germany and principally imported from Hong Kong, Today 
it will be Hong Kong, France and Switzerland, because Swiss cases are 
on the way now. But the French cases have already arrived and have 
been sold into commerce, 

Q. What style of watch case do you import from Hong Kong? 

A. Style or construction or what? 

Q. Construction, if you will, A. Waterproof watch cases and 
screw-back watch cases, 

Q. These are both waterproof and water resistant watch cases ? 
A. We had brought them in marked as water resistant up until two years 
ago and, since the Commission has been raising problems with my cus- 

tomers, we dropped the wording "Water resistant." 

Q. Will you name some of the companies with whom you are in 
competition at this point? A, Simon Spira, an individual; Pilex. 

Q. How do you spell "Pilex"? A. P-i-l-e-x; Conde; Swiss Watch- 
case Corporation. There's a Denex, D-e-n-e-x. 

Q. How about I. D. Watchcase Company? A. Well, they sella 
higher-priced unit than I sell, so I don't think I would be in competition 
with them. 

Q. Do they sell watch cases? A. They sell watch cases, yes, sir. 

Q. And Pilicer, sir? A. That would be Pilex. 

* * * * * 

Q. In other words, you are in competition with all persons who 

sell watch cases? A. Ina certain respect, yes, in a certain grouping. 
* * * * * 

Q. Approximately how many of these water-resistant watch cases 
did you import last year? A. None. 

Q. From Hong Kong? A. None marked ''Water resistant.” 

Q. What were they marked? A. "Resistant to shock, dust and 
magnetism," plus other quality markings. 
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Q. And the year before? A. "Resistant to shock, dust and magne- 


tism," 
* * * * i * 

Q. How many watch cases did you import this past year? A. I 
don't know, offhand, sir, but it's hundreds of thousands, 

Q. Would it approximate half a million watch it A. I would 
say so, yes. 

Q. What percentage of those would have been water- resistant 
watch cases? A. None. 

Q. In 1961, was that the last year that you imported water-re- 
sistant watch cases? A. With those markings, yes, I believe it was 
1961. 

Q. Your volume at that time would approximate the same total 
volume of half a million? A. Yes, I would say about the same each year. 

Q. And the percentage of watch cases imported at that time that 
were marked "Water resistant” would be approximately what? A. Well, 
since 1961, with the wording 'Water Resistant," I don't believe any. 

Q. During 1961, that's what I'm asking you. A. Approximately 
half a million at that time. | 

Q. Do you import or sell any rolled gold-plate ea cases ? 

A, No, sir. ! 

Q. How are your watch cases treated with gold? A. With gold? 
Electroplated, 

Q. They are all gold electroplated? A. If they are yellow in color. 

Q. Yes, understand. That's what I'm referring to now. A. Yes. 

Q. With respect to your white metal watch cases, do you have any 
silver or precious metal? A. In white? | 

Q. Yes. A. None. 

Q. What are they? A. Stainless steel or a cream plating on top 
of a brass base. 

* * * * * 

MR, MIDDLETON: Commission's Exhibit Number 1 is a watch 

case and it has been identified as style number — : 


THE WITNESS: 212. 

MR, MIDDLETON: — 212 of the W.M.R. Watch Case Company. 

HEARING EXAMINER PACK: May I see it, please, Mr. Parker? 

THE WITNESS: Yes, sir. 

MR. NOBLE: You identify that as a W.M.R. case? 

THE WITNESS: That is correct. 

* * * 

MR. MIDDLETON: This is correct, sir. 

I move the introduction in evidence of the exhibits beginning with 
Commission's Exhibit 1 through 10. 

HEARING EXAMINER PACK: Mr. Noble, do you have any objection? 

MR, NOBLE: Yes, I object, if Your Honor please, 

The complaint was issued about two months ago. The latest invoice 
is June 1960. One of the four invoices is during the year 1959. I believe 
that they are too remote to serve any useful purpose as evidence in this 
record. 

The witness has testified that the markings on the back of them 
have been discontinued for the last two years. I don't see that it would 
have any relevancy as far as the allegations in this complaint are con- 

cerned, since they are not currently being used by the respondent 
and have not been used for two years. They were secured on the open 
market more than three years ago. 

I think that they are irrelevant, too remote in time to the issues. 

HEARING EXAMINER PACK: Yes, I understand your position on 
that point. However, I think that does not preclude reception in evidence 
of the exhibits. I shall be glad to hear you later on the legal point involved. 

It is my understanding that Mr. Parker has identified all of the ex- 
hibits beginning with number 1 and going through number 10. They are 


either watch cases of W.M.R. Watch Case Company or they are invoices. 


Is my statement correct, Mr. Parker, that is, that you have identi- 
fied these exhibits ? 

THE WITNESS: I have identified them, yes. I have identified all 
the exhibits, yes. 
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HEARING EXAMINER PACK: Let the record show that all of the 

exhibits in question are received in evidence, These begin with number 1. 
* * * * * 

MR, NOBLE: If Your Honor please, the respondents will stipulate 
that the exhibits, the watch cases just received into evidence, were sold, 
among others, to the customers indicated on the invoices also received 
in evidence, so that it will be unnecessary to connect them up with fur- 
ther testimony. 

We will stipulate that these watches are the watches represented 


by the invoices, these cases. 


* * * * * 


MR. NOBLE: The respondents then, if Your Honor please, will 


further stipulate that the watch cases are representative and samples 

of the types of watch cases sold by the respondents through the years 

in question as determined by the invoices. That would be through the 

year 1960. The markings on them are typical of the markings appearing 
on similar cases sold at the same time in considerable volume. 

The coloring, if a given case is yellow in color, it is representative 
of other similar cases sold in commerce, yellow in color. If it’s stain- 
less steel, it is representative of stainless steel cases sold in commerce 
and so marked, 

If it is the color of silver, if it bears a silver color, it is repre- 
sentative of a number of cases sold through the year 1960 that were silver 
in color. : 

MR, MIDDLETON; Chromium plated? 

MR. NOBLE: If it is chrome, likewise, it is representative of the 
number of cases sold in commerce through the year 1960 that were 
chromium plated, 

* * 

THE WITNESS: Yes. 

MR, NOBLE: Were they sold through 1961? 

THE WITNESS: It is strongly possible, yes. 
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MR. NOBLE: All right. We will extend the stipulation just entered 

to the year 1961 instead of the year 1960 to which he made reference. 
* * * * * 

HEARING EXAMINER PACK: Mr, Middleton, for the sake of the 
record and to assist the Examiner, would you please look at the cases — 
come around here, please — and tell me what your contention is regard- 
ing the color of each one of them. 

Take Commission Exhibit No. 1, which is a watch case. What is 
your position there as to the color? Are we talking now about bezels 
or the entire case? 

MR, MIDDLETON: Just the bezels. 

HEARING EXAMINER PACK: Just the bezel. 

All right, now, what is your position regarding the color of Com- 
mission Exhibit 1? 

MR, MIDDLETON: Commission Exhibit 1, Mr. Examiner, is what 
is known as a chromium-plated brass bezel. It has the appearance of 
silver or other precious white metals and, without an affirmative dis- 

closure on the back or bezel as being base metal where it can be 
observed by the purchaser at the point of sale, it is considered to be de- 
ceptive to the public. 

HEARING EXAMINER PACK: What is your contention as to what 
the public would think that that bezel is made of? 

MR, MIDDLETON: Well, they could be confused as to whether it 
is stainless steel or white gold or silver. 

HEARING EXAMINER PACK: All of that has to do with Commis- 
sion Exhibit 1. 


Now take Commission Exhibit 2 and state your contention, please, 
Mr. Middleton. 

MR, MIDDLETON: Commission Exhibit 2 is a yellow-bezeled 
watch case that has been electroplated over a brass base and it is the 


contention that such a watch case is deceiving in that it has the appear- 
ance of rolled gold plate or gold filled watch cases, and it should be 


17 


marked with respect to the proper metal content. Otherwise, the very 


color of it is deceiving to the consuming public. 

HEARING EXAMINER PACK: Your claim is that it is deceiving 
or misleading because it is yellow in color; is that the point? 

MR, MIDDLETON: Yes, sir, and it has no disclosure on the back 
or bezel that it is base metal. | 

* * * * i * 

HEARING EXAMINER PACK: What about Commission Exhibit 5, 
which is also a watch case? What is your position there, Mr. Middleton? 

THE WITNESS: Is that the watch, Mr. Middleton? 

MR. MIDDLETON: No, this is marked on the back, "All stainless 
steel." So that would be the same position there. : 

HEARING EXAMINER PACK: So that there is no point raised as 
to the color of that case or the bezel; is that correct? © 

MR, MIDDLETON: That is correct. : 

HEARING EXAMINER PACK: Well, then, why was it offered in 
evidence? Was it on the water-resistant feature, or just why was it of- 
fered? What is the point of its being offered in evidence? 

MR, MIDDLETON: Number 5? | 

HEARING EXAMINER PACK: Yes. 

MR, MIDDLETON: Number 5 has been tested with respect to water 
resistance, 

HEARING EXAMINER PACK: Is that the reason:that that one was 
offered? 

MR, MIDDLETON: Yes, sir. 

HEARING EXAMINER PACK: That was on the water-resistant 
issue? 

MR, MIDDLETON: That is correct. 

HEARING EXAMINER PACK: Commission Exhibit No. 6 is the in- 
voice which, as the Examiner understands, covers watches exemplified 
by Commission Exhibits 4-A, 4-B and 4-C and 5. 

MR, MIDDLETON: That is correct, sir. 
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HEARING EXAMINER PACK: Now, let us go to the watch which 
has been received as Commission Exhibit 7. What is the point that you 
wish to make in regard to that case? 

MR. MIDDLETON: That is a completed watch case which has been 
tested for water resistance, also. 

HEARING EXAMINER PACK: In other words, there is no issue 
there as to color? 

MR. MIDDLETON: That is correct, sir. 

HEARING EXAMINER PACK: Of any part of the watch case? 

MR, MIDDLETON: That is correct, sir. 

HEARING EXAMINER PACK: Number 8 is the invoice which is 
related to Commission Exhibit 7. Now let's go to Commission Exhibit 
9-A, B and C which are all watch cases. What is your contention or the 
point that you wish to make regarding those cases, Mr. Middleton? 

MR. MIDDLETON: These are water-resistant watch cases and 
they are introduced for that purpose. 

HEARING EXAMINER PACK: In other words, they do not bear on 
this matter of color at all? 

MR, MIDDLETON: No, sir. 

HEARING EXAMINER PACK: As the Examiner understands it? 

MR. MIDDLETON: That is correct, sir. 

HEARING EXAMINER PACK: Very well. Commission Exhibit No. 
10 is the invoice which the Examiner understands goes with the cases, 
Commission Exhibits 9-A, B and C. 

What about Commission Exhibit 11, which is a completed watch? 

MR. MIDDLETON: That was also tested for water resistance, sir, 

HEARING EXAMINER PACK: That has nothing to do with the issue 
of color, as the Examiner understands. 

MR, MIDDLETON: No, sir. That is correct, sir. 

HEARING EXAMINER PACK: Thank you, Mr. Middleton. It just 


occurred to me that it might be well to have your contentions regarding 


these watch cases all together at one place in the record. 
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MR, MIDDLETON: Yes, sir. 

HEARING EXAMINER PACK: Go ahead, sir. 

MR, MIDDLETON: These two watch cases, Commission Exhibits 
1 and 2, are the ones that were introduced with respect to metal content. 

HEARING EXAMINER PACK: And they are the only cases, as the 
Examiner understands, which bear on this matter of metal content. 

MR, MIDDLETON: Yes, sir. 

HEARING EXAMINER PACK: All right, sir. 

THE WITNESS: May I see them, please? 

MR, MIDDLETON: Yes (handing to witness). 

MR. NOBLE: The respondents will stipulate that Commission Ex- 


hibit No. 1 is typical of a yellow-colored bezel, bears a typical yellow- 


colored bezel such as was sold in commerce by the respondent through 
the year 1960. Number 1, I beg your pardon, is the silver-colored bezel. 

Number 2 is a typical yellow-colored bezel such ias was sold in 
commerce by the respondents through the year 1960. 

THE WITNESS: Excuse me, please. 

MR, MIDDLETON: Off the record? 

THE WITNESS: Well, it could be off the record. I don't care. 

HEARING EXAMINER PACK: Off the record. 

(Discussion off the record.) 

HEARING EXAMINER PACK: Back on the record, 

Mr. Middleton, you have heard Mr. Noble's stipulation or offer of 
a stipulation; that is satisfactory with you, as the Examiner understands. 

MR. MIDDLETON: Yes, sir. 

HEARING EXAMINER PACK: Very well, sir. 

MR, MIDDLETON: Mr. Examiner, with respect ie the two watch 
cases bearing on metal content, I have — 

HEARING EXAMINER PACK: These are Commission Exhibits 1 

and 2? 

MR, MIDDLETON: Commission Exhibits 1 and 2 — I have a test 
report from the firm of Lucius Pitkin which identifies the material of 


which they are made. 
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Commission Exhibit No. 1, in their report, says, "Bezel appears 
to be a chromium-nickel plated brass," which I would like to introduce 
in evidence as Commission Exhibit No. 12. 

HEARING EXAMINER PACK: Do you have any objection, Mr. Noble? 

MR. NOBLE: I will object to it, but I will permit Mr. Middleton to 
show the report to Mr. Parker and then I will enter into a stipulation, 

HEARING EXAMINER PACK; Show it to Mr. Parker, 

MR. MIDDLETON: Very well (handing to witness). 

MR, NOBLE: Mr. Parker, as to Commission Exhibit No. 1, which 
is silver in color, does the report which you are looking at reflect the 
metallic content of the case such as is represented by Commission Ex- 
hibit No. 1? 

THE WITNESS: The report states, "Bezel appears to be a chromi- 
um - nickel plated brass," and we must accept it because that’s how we 
would sell it, 

MR. NOBLE: So that we will stipulate that bezels such as are rep- 
resented by Commission Exhibit No. 1 are composed of chromium-nickel 
plated brass. 

* * * * 

HEARING EXAMINER PACK: Back on the record. 

Mr. Noble wishes to offer for Mr, Middleton's consideration a 
stipulation regarding this issue of whether the watch cases which have 
been received into evidence were water resistant. 

Go ahead, Mr. Noble. 

MR, NOBLE: The respondents will stipulate that certain cases 
purchased on the market and in this record identified and received as 
Commission Exhibits 4-A, B and C; 5; 7; 9-A, B, and C, and 11 were 
purchased from retailers by Commission investigators and, thereafter, 


as purchased, were turned over to an expert watchmaker who delivered 


them to a testing organization and, at the organization, those cases, as 


received by the watchmaker, were tightened and otherwise prepared 
properly for testing as if they had been tested commercially; that those 
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cases and each of them were subjected by an expert to the test whose 


standards are prescribed in the trade practice rules of the Federal Trade 
Commission as the type test to which a case must be subjected if it bears 
a marking ''Water Resistant"; that the test was properly conducted ac- 
cording to the standards prescribed for the use of that marking in those 
trade practice rules by the Federal Trade Commission; that each of the 
exhibits, that is, 4-A, Band C; 5; 7; 9-A, Band C, and 11 failed to meet 

the requirements of the test for the use of the word "Water Re- 
sistant"; that no other cases of the respondents have been subjected to 
the water-resistant test; none of the other cases of respondent were sub- 
jected to the water-resistant test. 

* * * * i * 

MR, MIDDLETON: There was another section of your stipulation, 
Mr. Noble, in the very beginning. I believe that you cured it, but it had 
to do with the fact that the watches were actually prepared properly by 
Mr, Felber for the test prior to the test in accordance with the normal 
commercial practices of watchmakers handling water-resistant watch 
cases. | 

MR, NOBLE: If Your Honor please, we stipulate that the test was 
properly conducted with the cases delivered. Our only question will be 
developed on cross-examination of the witness. Our question bears upon 
whether or not we can establish, which we have not stipulated, that the 
cases were delivered to the testers in proper condition. We have not 
stipulated that the delivery of the cases consisted of a delivery of all 
W.M.R. parts, because it is possible, as Mr. Parker mentioned off the 
record, that the crowns may not have been his crowns, So I merely meant 

to exclude that portion from the stipulation, and I will add his testi- 
mony on cross-examination on this point, and I don't think that it destroys 
or that it is going to have any more weight than it would have or any less 
weight than it would have if we had the testers here. It would still be his 


testimony as to how the test could have come about. 
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MR, MIDDLETON: In order to establish that these watch cases, 


including the crowns, were the product put into commerce by W.M.R., 


it would, of course, be necessary to get the testimony of the witnesses 
in Chicago. 

MR, NOBLE: It may not be. 

MR. MIDDLETON: Unless you stipulate that they were the prod- 
ucts, as we certainly picked them up as such; the Commission picked 
them up as being the respondent's products in complete units, ready for 
the test, that is, not in condition, necessarily, because they ship them 
tight; they don’t prepare them for testing when they ship them from 
W.M.R. 

MR. NOBLE: We will stipulate that the witnesses, if called in 
Chicago, or from Chicago, from whom the cases tested were purchased 
by a Commission investigator, if present, would testify that, in their 
opinion, the crowns delivered to the investigator were the cases — were 
the crowns delivered to them by W.M.R. 

Does that help ? 

MR. MIDDLETON: Yes. 

MR, NOBLE: There will be three such witnesses and we will 
stipulate that each of them would so testify if called, the three of them. 

MR, MIDDLETON: And that they were properly prepared by Jean 
Felber. 

MR. NOBLE: We have stipulated that. 

MR, MIDDLETON: You have stipulated to the effect that he did 
prepare them with the crowns furnished? 

MR, NOBLE: Right. 

HEARING EXAMINER PACK: Who is Mr. Felber, Mr. Middleton? 

MR. MIDDLETON: Mr. Pack, Mr. Jean Felber is a Swiss watch- 
maker here in New York City who has testified in some other watch cases 
for the Commission, who uses the proper watchmaking equipment for pre- 
paring these watch cases for water-resistant testing. He has had a vast 


amount of experience with some of the other watch companies. 
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THE WITNESS: Mido and Vulcain. 
MR. NOBLE: We will stipulate, if Your Honor please, that Mr. 
Felber is an expert watchmaker. We do not question his qualifications. 
* * * * * 
BY MR, MIDDLETON: 
Q. Now, Mr. Parker, are all of your watch cases that are in evi- 


dence here products of Hong Kong? Were they imported from Hong Kong? 
A. That is correct. i 
Q. Is there any marking on the exterior of any of these watch cases 


showing that they are watch cases from Hong Kong? 

MR, NOBLE: We will stipulate that all watch cases imported by 
the respondents bear the marking of the country of origin on the inside 
of the back, : 

* * ae * H * 

MR, NOBLE: And we will stipulate that they are marked with the 
country of origin, Hong Kong, on the inside of the back and nothing on the 
outside of the back as country of origin. 

* * * 

MR, NOBLE: * * * 

With respect to the marking of the country of origin, it having been 
stipulated by the respondents that all of the cases in evidence are import- 
ed from Hong Kong, we will further stipulate that the country of origin, 
Hong Kong, is marked on some of the cases on the inside of the back, in 
some of them on the inside of the bezel only, and in others on the inside 
of the back and on the inside of the bezel. 

Accordingly, all of the cases would be marked with the country of 
origin on the inside and, when marked only on the bezel and not on the 
back, the marking of country of origin may be concealed by the watch 
ring when the watch is assembled. 

MR, MIDDLETON: Movement ring. 

MR, NOBLE: Movement ring. I'm sorry. Strike "watch" and sub- 
stitute "movement ring." 

Is that it? 


MR, MIDDLETON: Yes. 

HEARING EXAMINER PACK: Is that agreeable with you, Mr. Mid- 
dleton ? 

MR. MIDDLETON: Yes, Mr. Examiner. 

* * * * 
CROSS- EXAMINATION 
BY MR, NOBLE: 

Q. Mr. Parker, through the year 1960, all of your cases were im- 
ported from Hong Kong; is that correct? A. Yes, I would say so. 

Q. Since then you have begun importing from other countries ? 

A. That is correct. 

Q. When you import a case, do you always mark the country of 
origin someplace on the case? A. Well, I think that since January of 
1962 we are required now to mark in two places: inside the bezel and 
inside the back, and the marking on the inside of the back since that date 
must state the name of the manufacturer or the importer, plus the word- 
ing "Case made in Hong Kong, Switzerland" or "France" or whatever it 
might be. 

Q. Among the cases in evidence, are there any that are marked 
both on the inside of the bezel and on the inside of the back? A. There 
are some here, yes. 

Q. Just mention one as an example, A. This would be Exhibit 9-A? 

MR. MIDDLETON: Can you— 

THE WITNESS: I can't see it. I can't open it. 

Q. [By Mr. Noble] Can you tell us by looking at it? A. You can 
look at it and see "Hong Kong". 

MR, MIDDLETON: On the back? 

THE WITNESS: On the inside of the back. 

MR. MIDDLETON: Can you see it on the bezel? 

THE WITNESS: No. 


Q. [By Mr. Noble] You can't see it but you know it is there be- 


cause it is typical of the type bezel and case where it is marked on the 
inside of the bezel; is that correct? A. Yes. 
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Q. Are you familiar with the tariff requirements, the requirements 
of the Treasury Department, with respect to marking the country of origin 
on watch cases? A. Well, they require that they be die struck on the 
inside of the back with the name of the manufacturer or importer and the 
country of origin on the inside. 

Q. Have those regulations changed in the last two years? A. No. 

Q. Are all your cases always marked in conformity with the re- 
quirements of the U. S. Treasury Department? A. That is correct. 

Q. You never mark them on the outside of the back? A. No. 

Q. Or on the outside of the bezel? A. No. | 

Q. How do your competitors mark their cases? A. The same as 
I do. : 

Q. Does all of your competition mark their cases with respect to 
country of origin in the same manner that youdo? A. That's correct, 


yes. 


Q. Has Sophia Cohen Huff ever been an officer of W.M.R. Corpora- 


tion? A. A partner — of the corporation? Never. Never of the corpora- 
tion. : 

Q. For a period of time she was your partner; is that correct? 
A. That is correct. 

Q. Why was shea partner? A. A financial interest. 

Q. Pardon? A. A financial interest, that's all. 

Q. Had she loaned you some money or the business some money ? 
A. That is right. 

Q. Other than that, did she ever participate in the business of 
W.M.R.? A. No; none whatsoever. ) 

Q. Did she ever work in the office of W.M.R.? ‘A. No. 

* * * * i oe 

Q. Has she entered into the selling or merchandising policy of 
W.M.R.? A, No; none. ! 

Q. Have you sold any of the watch cases in evidence since 1960, 
any of that type, those types? A. Similar type, because the styles don't 
change, with different markings. 
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Q. In other words, your policy with respect to marking has changed 
since 1960? A. That is correct. 

Q. Has this policy changed both as to metallic content of the case 
and water-repellant characteristics? A. The marking has changed, yes. 

Q. Since 1960, how were your cases marked with respect to water- 
repellant characteristics? A. We don't mark the words "Water Resis- 
tant? on these cases. We leave that off completely. 

Q. Have you discontinued completely the use of the words ''Water 
Resistant" since 1960? <A. I would say since 1961, yes, sir; or a little 
earlier, possibly. 

Q. Do you ever intend to resume using those markings again? 

A. Not as long as the F.T.C. gets after people, I will not. 

Q. Now, with respect to metallic content of your cases, how has 
your marking policy changed since 1961? A. Well, again, in order to 
avoid problems for my customer with the F.T.C., we mark the case that 
has a brass bezel to start with. We mark that base metal bezel "Stain- 
less steel back", and that can be brass which is chrome or nickel and 
chrome plated or brass that is nickel and gold plated. 

If it's stainless steel, it’s all stainless steel. But, if it is not stain- 
less steel, it will be marked "Base metal bezel, stainless steel back.” 

Q. What would you mark on a case that was electroplated? 

A. "Base metal bezel." 

Q. Since 1961 have all of your cases which are yellow in color been 
marked to indicate that the bezel is of base metal? A. Yes, all of them 
are marked that way. 

Q. Since 1961 concerning all of your cases which are silver in color, 
how have they been marked? A. If it is a chrome plated brass bezel, it 
is marked "Base metal." If it is stainless steel, it is marked "Stainless 
steel." 

Q. Do you ever intend to resume your former policy of marking 
only the metallic content on the back? <A. No. 

Q. Why not? A. Well, again, for the simple reason that the F.T.C. 


was bringing up points against various customers of mine. I still disagree 
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with the F.T.C, as far as the marking is concerned, but rather than have 


my customers get into difficulty, I accept "base metal bezel” and let it 


go at that. 
* * * * * 

Q. Are you familiar with the requirements of the Commission's 
trade practice rules with respect to marking of metallic content ? 
A. Yes, Iam familiar with that. Iam familiar with the markings, 

Q. Are the cases identified and received in this record, which are 
your cases, marked, in your opinion, in compliance with the rules of the 
Commission with respect to metallic content? A. In my opinion, yes. 

Q. But, nevertheless, because the Commission has indicated a 
difference with your opinion, you have changed your marking since 1961; 
is that correct? A. That is correct. In fact, some of these here are 
marked as far as metal content is concerned as "Base metal bezel, stain- 
less steel back" with these exhibits here (indicating), and I think all of 
them are marked according to the F.T.C. requirements of metallic con- 
tent. 

Q. Do each of those cases in evidence have "Base metal" stamped 
on the outside of the back? A. Not all of them because some of them 
are stainless steel, but there are others here that are base metal because 
the bezel is so marked "Base metal bezel, stainless steel back." 

Q. Would you pick them out? A. Well, the Exhibits 9-A, B, C and 
I believe 11; 9-A, 9-B, 9-C, and I believe this is Exhibit 11 — is that cor- 
rect? 

MR, MIDDLETON: Yes, this is Exhibit 11. 

THE WITNESS: Right. And Exhibit 7 is marked "All stainless 
steel," And Exhibits 4-A, 4-B, 4-C and 5 are marked "'All stainless steel." 

Q. [By Mr. Noble] Well, in fact, concerning 4-A, B, C and 5, what 
type of bezel do they have? A. All stainless steel. 

Q. What type back? A. Stainless steel. They are marked “All 
stainless steel." 

Q. Concerning 9-A, B, C and 11, what type bezel do they have? 

A. A base metal bezel, brass metal, chrome plated. 
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Q. How are they marked? A. "Base metal, stainless steel back." 
Q. What kind of a back do they have? A. Stainless steel back. 
Q. How about 7? How is it marked? A. Do we have a 7 here? 


This is 7, yes (indicating), 7 is "All stainless steel.” 


Q. How is it marked? A. It is so marked, "All stainless steel.” 


Q. How do your competitors mark their cases with reference to 
country of origin today? A. The same as I mark them right now, on 
the inside of the back. 

Q. Onthe-— A. On the inside of the back. 

Q. How do they mark their cases with respect to metallic content? 
A, Some of them mark them the way I do and some of them disregard it. 
They just mark them as stainless steel back. 

Q. In other words, some of your competition is not stamping "Base 
metal" on their cases when the bezels are either chrome plated or other- 
wise treated; is that correct? A, That is correct. 

Q. But you always do? A. Yes. 

Q. You commenced doing so about 1961; is that correct? A. Yes. 

Q. Prior to that time, then you were not marking the metallic con- 
tent "Base metal" on the outside of the back, and such cases would be 

exemplified by Commission Exhibits 1 and 2; is that correct? 
A. Yes, that is correct. 

Q. These are typical of cases sold by you prior to 1961? A. That 
is correct. 

Q. And, by "typical” we mean marked as to metallic content; is 
that correct? A. That is correct. 

Q. How was your competition marking similar cases prior to 1961? 
A. The same as those. 

Q. All of your competition was marking the cases just as you were 
prior to 1961? A. That is correct. 

Q. Prior to 1961 were you familiar with the trade practice rules 
of the Commission with respect to using the markings "Water resistant"? 


A. Yes, I was. 
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Q. Have you used that marking since 1961? A. No, I have not. 

Q. Why have you discontinued using it? A. For the simple rea- 
son that the F.T.C. has been going after these customers of mine and 
questioning them, checking them, and causing problems for these people. 

Q. Do you ever intend to use the marking "Water resistant” on 
the cases again? A. No, I do not. 

Q. And you have not used it at all since 1961? A. No, I have not 
used it. 

Q. Do you ever intend to resume marking your cases with respect 
to metallic content as Commission Exhibits 1 and 2 are marked? A. No, 
I do not. 

Q. How do you deliver your cases when they are purchased by cus- 
tomers? Are they packed in any special manner? A, Yes, we pack the 
bezels in a container and the back in the container and the crowns in a 
separate container. 

Q. Is your company's name marked on your crowns ? A. No, it 
is not. 

Q. Is there one crown transmitted for each case or more than one 
crown for each case or less than one? A. Well, if a customer purchases 
one hundred watch cases, we supply one hundred crowns, unless he speci- 
fies that he doesn't want crowns and then we will supply the case without 


the crowns. 


There are occasions where a customer will buy additional crowns 


and we will supply additional crowns to him. 

Q. All of your bezels that were imported still are being imported; 
is that correct? A. Yes. 

* * * * : * 

Q. ** * Certain of your cases were tested at the request of the 
Federal Trade Commission and it was stipulated that'those cases did not 
pass or meet the requirements for the use of marking "Water resistant." 
Can you give us any reason why those cases should have failed the test? 
A. I don't know why they should have failed the test. I don't know if the 
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proper crown was there, if the assembly was done properly or the case 
being put together for its test, * * * 
* * * * * 

Q. Did you ever see any cases being tested? A. Yes. 

Q. Do you know how they were tested? A. Yes. I supervised 
the test and participated in the test myself. 

Q. In Hong Kong? A. Yes. 

Q. You are familiar with the trade practice requirements with 
respect to "water resistant"? A. Yes, lam. 

Q. You are familiar with the type test required by the trade prac- 
tice rules? A. Yes, Iam. 

Q. Was it that test that you supervised and saw being conducted 
out in Hong Kong by your supplier? A. That is correct. 


Q. How many of the cases were tested? What percentage? A.I 


would say ten percent in the water-resistant group and then, when they 
came into New York, I would test ten percent of them. 

Q. What did he do, what did your supplier do with cases that were 
rejected on the test? A. Well, there were reasons for it being rejected. 
Sometimes it would be the crown or the tube area that was defective or 
the crystal, or possibly the back. As we know, water will go into the 
weakest point of a case. So, if it were the crystal area that leaked, we 

replaced crystals and it could be in that same case, that when the 
crystal leaked, testing the same case again, the back could leak. So you 
would change the gasket on the back or change the complete back and 
correct the situation. 

Q. As far'as you know, did your supplier ship to you any rejected 
cases? A. No. I paida higher price for my cases to get quality cases. 

Q. Did you pay a higher price to get testing? A. That is correct, 
It is a known fact that the quality of the case that W.M.R. handles is far 
superior to other cases in the same price range. 

Q. Would it be your testimony, then, that ten percent of the prod- 
uct shipped to you by your supplier in Hong Kong had been tested and 
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that the deliveries to you met the requirements of the trade practice rules 
when shipped from Hong Kong? A. Yes. 

Q. Did you conduct similar tests with respect to the marking "Water 
Resistant" after delivery at your plant? A. We tested the cases and, if 
the case did not pass the test, we rejected it. i 

Q. What percentage of cases did you test before shipment from 
your place? A. Ten percent, Ten percent of the cases. 

Q. Did you ever ship any cases out that did not meet the test re- 
quirements? A. No. 

Q. After testing the shipment, ten percent of the shipment, what 
would you do if 50 percent of the ten percent tested failed the test? A. I 
would reject the entire lot, put them aside, and then we would go through 
it thoroughly, check what was wrong with it, and if we could not correct 
these cases, make a shipment back to Hong Kong and tell them that "X" 
number of cases were defective, to please repair and send them back. 

Q. Was there any guaranty or warranty existing between yourself 
and your supplier with respect to water resistance? 

MR. MIDDLETON: I object to this, Mr. Examiner. I don't think 
it is really material as to the record here. 

HEARING EXAMINER PACK: The objection is overruled, You may 
answer. 

THE WITNESS: The agreement was or is between the supplier and 
myself that he would give me quality cases as to my specifications, and 
I don't know of him deliberately violating that in any way or otherwise I 
would not be buying from him all these years. | 

Q. [By Mr. Noble] Did you guarantee, prior to 1961, the cases that 
you sold marked "Water Resistant"? <A. I did not guarantee them as 
such, I supplied them as such and the customers purchased them. I know 


that the customers did test these cases after assembling a watch 


movement into it. Some of them did. 
Q. Do you know that some of your customers tested the cases ? 
A. That is correct. 
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Q. Were any cases ever shipped back to you because they were 
not water resistant as marked? A. No. 

Q. Did you ever have any complaints from any of your customers 
about the water resistant marking on the case? A. None. 

Q. You testified earlier on direct examination that you are now 


importing cases from France. A. France and also from Switzerland 


now. Iam waiting for the Swiss cases to arrive. The French cases have 


arrived. 

Q. Are you still importing from Hong Kong? A. Yes, 

Q. Do you still import from Japan? A. No. 

Q. Do you import from the Virgin Islands? A. No. 

* * * * * 

Q. Do you know whether the country of origin of the movement is 

marked any place on the watch? A. No, it is not marked any 
place on the watch, those that come from the Virgin Islands, nowhere. 

Q. Do you know whether the country of origin is marked? Where 
is the country of origin marked on the cases? A. On the inside of the 
back; the ones that I supply. 

Q. Where is it marked on the dials? A. On the Virgin Island 
movement? 

Q. Yes. A. Not at all, no mark whatsoever. 

Q. Are you familiar with watch movements? How long have you 
been in the industry? A. Since 1937, except for the four years that I 
was in the Army. 

Q. Have you worked with watch movements? A. Yes. 

Q. Are you familiar with quality? A. Not with quality, but I know 
sizes and I know something about quality. I can look at a movement and 
see if it’s good quality or not, and know if it is a jeweled watch or non- 
jeweled watch. 

* * * * * 
Q. Do you ever sell any of your cases to consumers? A. None 


whatsoever. 
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Q. Who are your customers? A. Nationally-advertised brands 


such as Gruen, Waltham; I sell to firms like Vantage. I sell to some 
people that you don't know of. I sold to Vulcain, of which Mr. Felber is 
a technician. I can go down the list and mention possibly fifty or sixty 
firms, 

Q. They are watch companies? A. Watch companies, yes. In 
other words, they buy movements from either Switzerland or France or 
Germany or possibly all three, as well as the Virgin Islands. They make 
watches by using my case, other people's cases, putting a movement in, 
attaching an attachment to it, putting it into a box and marking it under 
a trade name. 

Q. Do they advise you at the time that they purchase from you the 
nature with respect to country of origin of the movement that they intend 
to put into the watch? A. No, I do not know. 3 

Q. What would be the effect, in your opinion, of marking the coun- 
try of origin on the outside of the case? 

MR. MIDDLETON: Objection. I don't think his opinion is relevant. 

HEARING EXAMINER PACK: Overruled. You may answer, 

THE WITNESS: Well, let me tell you ailieas May we go off 
the record a moment, please? 

Q. [By Mr. Noble] No, no, we are onthe record. A. All right. 
With this situation as it is now, where the Federal Trade Commission 
is requiring that the country of origin be marked on the outside of the 
case, more problems will be created — 

MR, MIDDLETON: Objection, Mr. Examiner. It is not responsive 
to the question. I don't think his statement here is responsive to the 
question put to the witness. : 

THE WITNESS: You asked the question. I will answer that. 

HEARING EXAMINER PACK: Do you think this answer is respon- 
sive to your question, Mr. Noble? 

MR. NOBLE: I think so. He said "more of a sr at — " I think 
he had a brief introduction. 
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HEARING EXAMINER PACK: All right, sir. Go ahead, 

THE WITNESS: (Continuing) In fact, it will have an effect not on 
myself as a supplier of cases but on the general public because, as indi- 
cated before, if I bring in a bezel from Hong Kong, and that is marked 
on the inside, and I match that with a back coming in from Switzerland, 
and they mark that the way the F.T.C. wants it marked on the outside, 
the consumer then can receive a watch where the movement is either 
from France, Japan, or the Virgin Islands, and since that word "Swiss" 
on the Swiss movement is so small, or "France" under the "6", it is not 
seen by the consumer. 

Now he will get a watch from the Virgin Islands or anywhere, turn 
the watch over, and see "Switzerland" on the back of it. That he can read. 
It’s large enough. He will assume that he is getting a Swiss watch, which 
will not be the case. 

There is nothing to stop me from importing a watch bezel from 
Hong Kong or France or Germany and manufacturing a back here and 
marking that "Made in U.S.A." As the rules stand today, that is. If I 
mark that "Made in U.S.A.,"" what is the consumer getting? 

Here we are speaking about protecting the consumer. That's what 
this hearing is for. That's what the F.T.C. is here for. They mention 

that in the complaint. I think the consumer will suffer in the long 
run if they are marked on the outside because truthful markings will not 
be there. It will be a Swiss marking or a Swiss case, a complete case, 
with a Virgin Islands movement, which can come from France or from 
Japan. The problem has changed in the years since these rules were 
written or the F.T.C. has decided to do certain things in the watch indus- 
try which is turned over completely from the days of the Kagen matter 
of which Mr. Middleton knows, until today, in a period of five or six years, 


where the entire industry has changed, where movements no longer prin- 


cipally come from Switzerland. They come from the Iron Curtain coun- 


tries. They come from France or they come from Germany as well as 


Japan. 
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Now, what will the consumer get if a case is marked "Switzerland" 
on the outside? Will he get a Swiss watch or will he get a domestically 
made one-jeweled movement inferior to anything that he has gotten be- 
fore, assuming that it's Swiss because it will say "Swiss” on the outside? 

MR. MIDDLETON: Mr. Examiner, I am going to object again to 
the statements of the witness. 

* * * * 
REDIRECT EXAMINATION 
BY MR,.MIDDLETON: 

Q. First of all, I would like to ask you this, Mr, Parker: As re- 
gards any of the cases, as you sell your watch cases, as you ship them, 
are they in condition ready for water-resistant testing or were they at 
the time that you were selling this style of watch? A. You would have 
to assemble it. No, it is not in condition. You have parts. We can test 
parts. 

Q. Would you state just exactly how you pack the bezel and the 
back and the crowns when you ship them to your customers ? A. Yes. 
If the customer purchases one hundred — we will use the base of one hun- 
dred — one hundred cases, he will receive one hundred bezels. He will 
receive one hundred backs wrapped twenty-five backs ina package or 
one hundred bezels in a box, and one hundred crowns in an envelope in 
that one box of one hundred. : 


Q. In other words, the one package will contain all three elements 


of one hundred cases? A. Yes, if it is more, Let us assume it's five 
hundred. Then he will receive five hundred bezels, a package of five 
hundred backs separate, and a package containing five hundred crowns 
separate, That's how they would go out. 

Q. They will all go together in one big Sacra then? <A. The 
bezels in their own packages, one hundred in a box, five hundred backs 
in one box, and the five hundred crowns in its own package. All those 
are put together in one large carton. : 

Q. Isee. A. That's how they would leave. 
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Q. As you first described the shipments of one hundred, referring 
to the exhibits that are in the record here where Commission's Exhibit 
Number-— A, Ten. 

Q. — 10 refers to one hundred watch cases of style 203, there you 
state it would have gone in one package? A. Yes. 

Q. The same is true with respect to style number 124 represented 
on Commission Exhibit Number 6? A. Style 125? 

Q. Style 125, yes. A. Yes. What would happen in that particular 
shipment is you would receive five hundred bezels of 103, five hundred 
backs in one package of 103 backs, and a package of crowns, five hundred 
crowns for those. In that same package there would be a small box of 
one hundred bezels and one hundred backs and one hundred crowns in its 
own package. 

Q. In other words, there would be three packages in one package? 
A. That is correct. 

Q. And all shipped together? A. That is correct. 

Q. Who puts the word "Swiss" on the face of these movements of 
these watches that you referred to earlier? A. The dial factory in 
Switzerland will put the word "Swiss" on the dial in Switzerland and send 
the dials to a movement factory or an assembler, and they will assemble 
the dial on to the movement and place the hands on it, package the indi- 
vidual movement into containers and ship those. 

Q. Did you state that some of these dials are made in this country? 
A, There are dials made in this country, yes. 

Q. Who puts the word "Swiss" on those dials? A. I don't know. 

I don't think they are used, the word "Swiss," because how could a do- 
mestic manufacturer of dials print "Swiss" on a dial, if it's an American- 
made dial? 

Q. The movement under it is a Swiss movement. A. Yes. It can 
be a Swiss movement or it could be a French movement or a German 


movement, You see, Mr. Middleton — 


Q. So then he would be putting the word "Swiss" on there to identify 
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the movement beneath the dial, as it becomes part of the movement. 


A. If it were a Swiss movement, the manufacturer ofja dial, upon instruc- 

tions of the assembler of the watch, might put the word '"'Swiss” on 
it. Isay "might." You see, Mr, Middleton, as I tried to say before — 
could we go off the record a second? 

MR. NOBLE: No, 

THE WITNESS: (Continuing) — that you area layman in certain 
respects. You don’t know all facets of the industry. There are move- 
ments imported into the United States with what are called throw-away 
dials. In other words, they do not know where that movement will be 
housed, whether it will be housed in a rolled gold plate case, or a stain- 
less steel case or a round opening on a watch case or:a square opening. 
And, therefore, a watch importer will buy what we call a throw-away dial, 
avery, very inexpensive dial on that movement, That dial might cost ten 
cents, if sold. 

When that comes into the United States, the importer then thinks, 
"Well, I will use, of these thousand movements, fifty of them with gold 
applied dials for a round gold case" and they will throw the cheap dial 
away and order fifty dials from a dial manufacturer here. The chances 
are that the word "Swiss" will no longer appear because how can a do- 
mestic manufacturer put "Swiss" on a dial made here? That goes on 
the movement, a beautiful dial on a movement. 

Q. [By Mr. Middleton] Do you know of any instances where people 
are doing what you say? A. Do I know of that? 

Q. Failing to put the word "Swiss"on watches with Swiss move- 
ments? A. I have seen it done. 

Q. On what large companies? A. I would rather not mention their 
mames now. 

Q. If you know it, I think you should state what watch companies 
have done this. A. I have seen it, but Iam not at liberty — I don't think 
it's my job to mention it. Iam giving you the facts. | 

Q. Iam asking you to testify in this matter. Now, if you know, 
state where such a situation has developed, where they are selling watch 
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movements without a country-of-origin designation on the dial and the 
watch movement comes from Switzerland. A, There are many com- 


panies who do it. Offhand, I don't remember the names but give me a 


chance to refresh my memory — or the jewelry stores — and I will give 


you the names of those companies. 

Q. Then you don't know of any company right now that you can 
name? A. I know of some, I do want to make sure of my statement, 
but I do know it's done. 

Q. Mr. Parker, with respect to the Treasury Department Cus- 
toms Bureau requirements of marking watch cases, is there a change 
contemplated to become effective in the latter part of this month that 
you know of? A. There is a change contemplated. In the same man- 

ner that Mr. Higman wrote you, he wrote to me in reference — I 
think you have a duplicate copy there. And since the Customs Division 
has seen this, the Legal Division of Customs is now raising a question 
on that answer, because he wrote to you or to me and sent a copy to the 
Federal Trade Commission and stated that the marking could be in ei- 
ther place, on the inside or the outside. 

Q. In fact, after August 31st-— A. No, he's not sure when it's 
going into effect. 

Q. Or, whenever that schedule goes into effect— A. The Presi- 
dent signed that a year ago and there has been no effective date to the 
Tariff Classification Act of 1962, so it's just conjecture when it will go 
through. 

Mr. Higman thinks the end of this month, and I don't know. He 
can’t tell when the President will do it, because the President can do it 
on the 20th of this month and it will become effective as of the 31st. 

But so far there's no declaration on the part of the President. 

So his answer states that it can be marked inside or outside if 
this new thing, 'this new law goes into effect, but so far it has not. 

Q. In the meantime, then, you are at liberty to mark it on both 
sides, on both places? A. No, we are not. The law requires that it be 
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die struck or embossed on the inside of the back. That's how the 
law is written today. 

Q. In Mr. Higman's letter, he stated that you would be at liberty 
to mark it on both the inside and the outside until this new schedule goes 
into effect, didn't he? A. But he is giving an opinion, It is not law. 


He is ruling against law. I mean, his statement there — 


Q. Just a moment. Have you received any letter from him in addi- 
tion to this (indicating)? A. No, I have not. | 
* * * * 
RECROSS- EXAMINATION 
BY MR, NOBLE: 
* * * * * 

Q. The change contemplated with which you are familiar will en- 
able you to mark either on the outside or on the inside of the back; is 
that correct? A. That is correct, under the Tariff Classification Act 
of 1962. 


*” * 
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Dear Mr. Parkers 


You requested informstion in your letter of March 20, 1963, con- 
cerning the marking of watch cases from Hong Kong. 


A cause for concern has deen & proposed consent order of the a 
Federal Trade Comnission, en extract from the Grplaint of which 
reads: 


3. Offering for sale or selling watch cases which are in 
whole or in part of foreign origin, without clearly and 
conspicuously disclosing on the outside of such cases, 
the name of the foreign country OF piace of origin of 
such casos or parts. 


You have pointed out that paragraph 367» Tariff Act of 1930, ree 
quires that cases be marked with the country of manufgcture on the 
inside of, the back Cover. In complying with the Federal Trade 
Commission consent order by marking the cases on the “outsides 
you are concernad that this would not be compliance with customs 
markinge 


Paranraph 367(g)» Tariff Act of 1930, requires isported watch cases, 
cont2iners, or housings, dé on the inside of the beck 
cover with the nace of the country of manufacture. If in addition 
to complying with suck requirement, you should also desire to rark 
the cases, containers, or housings on the back with the name of the 
comntzy o£ manufacture, this would not be in conflict with the 
garking provisions of the Tariff Act of 1930. 


It is pointed out that under the proposed Schedules to the Tariff 
Classification Act of 1952 as published by the United States 
Toriff Comission, it 1s proposed under Headrote 4(c), Schedule 7. 
Part 2, Subpart E, 26 follows? 
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(c) Watch cases shall be marked on the inside or outsides 
of the back cover to show e« 

(4) the nazs of tha country of mnvfacture, and 

(ii) the name of the manufacturer or purchaser. 


To tha bast knowledge of the Bureau the Schedules to the Tariff 
Classification Act of 1962 will not be mada effective before 
August 31, 1963. 


I€ the quoted headnote to the Teriff Schedules of the United States 
should become effective in its present form, it appears probable 
that the Bureau would, where the other requirements for marking of 
watch cases are complied with, such as legibility and conspicu- 
ousness, accept marking only on the outside of the case.as full com 
plianca with the laws Customs, however, can make no binding de= 
cision under the new Tariff Schedules as those schedules are not 
yet in effect. 


A copy of this letter is being sent directly to the Federal Trade 
Coomission.- : 


This reply to your letter ia being circulated to all customs 
officors. 


Sincerely yours,” 


BSigned) wy, 5 HIGMAN 
Deputy Commissioner 
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INITIAL DECISION 


By William L. Pack, Hearing Examiner. 


Harry E. Middleton, Jr., for the Commission. 
B. Paul Noble, Washington, D.C., for the Respondents, 


The respondents are charged in the Commission's complaint with 
violation of the Federal Trade Commission Act in connection with the 
sale of watch cases. Reception of evidence in the proceeding was con- 
cluded on August 12, 1963, at the close of a hearing held in New York, 
New York, on that date. Proposed findings and conclusions have been 
submitted by counsel for the respective parties. Commission counsel 
has not requested oral argument before the hearing examiner. While 
at the hearing respondents’ counsel did request such argument, the re- 
quest has since been withdrawn and the case is now before the hearing 
examiner for final consideration. Any proposed findings or conclusions 
not included herein have been rejected as not material or as not warrant- 
ed by the evidence. 

The corporate respondent, W.M.R. Watch Case Corp., is a New 
York corporation, with its principal office and place of business at 62 
West 47th Street (formerly 188 West 4th Street), New York, New York. 

Respondent Sheldon Parker is president of the corporation and 
formulates its policies and directs and controls its acts and practices 
(Resp. Ans.). 

The corporation was organized in 1954. However, it was dormant 
for several years, the business being operated as a partnership under 
the name W.M.R. Watch Case Company. The partners were Mr. Parker 
and respondent Sophia K. Cohen Huff. Mrs. Huff's participation in the 
business was solely of a financial nature; that is, she supplied funds for 
use in the operation of the business, She had nothing to do with the 
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formulation of policies nor with the actual operation of the business. In 
1962 the corporation was reactivated and the partnership dissolved. At 
no time has Mrs, Huff had any connection with the corporation. In short, 
her relationship to the business has been completely severed (Tr. 6, 5%59). 

In the circumstances, it is concluded that no useful purpose would 
be served by retaining Mrs. Huff as a party to the proceeding and that 
the complaint should be dismissed as to her. The term respondents, as 
used hereinafter, will not include her unless the contrary is indicated, 

Respondents are and have been engaged in the sale and distribution 
of watch cases, the cases being sold by them to watch manufacturers, 
assemblers of watches, and wholesalers of watch-maker supplies. 

In the sale and distribution of their products respondents are and 
have been engaged in interstate commerce, shipping their products, when 
sold, from their place of business in the State of New York to numerous 
purchasers located in various other states of the United States (Tr. 2; 
CXs 3, 6, 8,10). 

In the course and conduct of their business, respondents are in sub- 
stantial competition in interstate commerce with other corporations, 
firms, and individuals engaged in the sale of watch cases of the same 
general nature (Tr. 2-3). 


The first issue raised in the complaint involves , alleged failure 


on the part of the respondents to disclose the metal content of bezels 
used in certain of their cases. One watch case exemplifying respondents’ 
practice in this regard is Commission Exhibit 1. The back of this case 

is made of stainless steel and is properly stamped "Stainless Steel Back". 
However, the bezel is made of a base metal, brass, which, as a result of 
treating or processing, has the appearance of silver or, white gold. There 
is no marking either on the bezel or on the back of the case to indicate 
the true metal content of the bezel (CX 1; Tr. 13-14, 34, 35). 

The charge in the complaint is that in the absence of adequate dis- 
closure as to the actual metal content of the bezel a substantial portion 
of the consuming public will be misled by the popeerance of the bezel 
and believe it to be made of precious metal. 
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In the examiner's opinion the charge is well founded. While there 
is no testimony on the point, such testimony is unnecessary in view of 
the appearance of the watch case itself. Unquestionably many members 
of the public would believe the bezel to be made of silver or white gold, 

The same principle is applicable to another watch case of respond- 
ents, Commission Exhibit 2. Here again the back of the case is made of 
stainless steel and is so marked, The bezel, however, is made of brass 
which has been electroplated or flashed with a very thin coating of gold. 
In consequence, the bezel has the appearance of gold and in the absence 
of adequate disclosure would be accepted as such by many members of 
the public. There is no marking on either the back or the bezel showing 
the actual metal content of the bezel (CX 2; Tr. 13, 29). 

The next charge in the complaint is that respondents have repre- 
sented, contrary to fact, that certain of their watch cases are water re- 
sistant. 


Nine of respondents' watch cases were obtained by Commission 


investigators from purchasers in Chicago, Illinois (in two of the cases 


watch movements had been installed; that is, the articles obtained were 
complete watches). All of the cases are stamped on the back "Water 
Resistant". After being prepared for testing by a competent watch mak- 
er, the nine cases were subjected to tests by a recognized testing lab- 
oratory. The testing procedure used was that prescribed in the Com- 
mission's Trade Practice Rules for testing watch cases represented as 
water resistant, All nine of the cases failed the test (CXs 4A-C, 5, 7, 
9A-C, 11; Stip. of counsel, Tr. 40-45; Trade Practice Rules, CX 15). 

It is therefore concluded that respondents' representation of its 
cases as water resistant was unwarranted and misleading. 

Finally, the complaint raises the issue of the alleged failure of 
respondents to disclose adequately the fact of the foreign origin of cer- 
tain of their watch cases. 

Respondents import many of their cases from Hong Kong. In some 
instances, marks indicating the place of origin appear on the inside of 
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the back of the case, in other instances on the inside of the bezel, and 
in still other instances on the inside of both back and bezel. In any 
event, after the movement and dial have been placed in the case by the 
watch manufacturer, that is, after the complete watch has been assem- 
bled, the markings as to foreign origin are no longer visible. They are 
covered up by the movement and dial, There is no marking at all as to 
foreign origin on the outside of either back or bezel (Tr, 50-53, 56-57). 

The failure of respondents to disclose adequately the foreign origin 
of such cases is accentuated by the fact that frequently watch manufactur- 
ers assemble into such cases watch movements which have been import- 
ed from Switzerland. In such instances the dial used in the watch usually 
bears the word "Swiss" (CX 7, Resp. Ans.). 

In the absence of adequate disclosure that the cases are of Hong 
Kong origin, the public believes and understands that they are of domes- 
tic or Swiss origin. Official notice to this effect was taken by the Com- 
mission in the complaint. And further official notice was taken in the 
complaint that there is a preference on the part of a substantial portion 
of the public for domestic or Swiss watch cases over cases imported 
from Hong Kong. In neither instance was evidence offered by respond- 
ents to the contrary, 

On this issue (failure to disclose foreign origin), it is concluded 
that respondents fail to disclose adequately that certain of their watch 
cases are of Hong Kong origin, and that such failure is misleading and 
prejudicial to the public. 3 

In justice to respondents, it should be noted that:some two years 
ago they discontinued representing any of their watch cases as water 
resistant, and also that for about the same period of time they have 
been placing markings on the outside of their cases showing the metal 
content of both back and bezel. It should also be noted that both Mr. 


Parker and respondents’ counsel were highly cooperative at the hear- 


ing, stipulating much of the evidence and thus obviating: extended hear- 


ings. 
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The practices of respondents, as described herein, have the tend- 
ency and capacity to mislead a substantial number of members of the 
consuming public with respect to respondents’ watch cases, and to cause 
such persons to purchase such cases or watches of which such cases 
form a part. In consequence, substantial trade has been diverted unfair- 
ly to respondents from their competitors. Respondents’ practices con- 
stitute unfair methods of competition and unfair and deceptive acts and 
practices in commerce in violation of the Federal Trade Commission 


Act, The proceeding is therefore in the public interest. 


ORDER 


IT IS ORDERED that respondent W.M.R. Watch Case Corp., a cor- 
poration, and its officers, and respondent Sheldon Parker, individually 
and as an officer of said corporation, and also as a co-partner trading 
as W.M.R. Watch Case Company or under any other name, and respond- 
ents' agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
or distribution of watch cases in commerce, as "commerce" is defined 
in the Federal Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale or selling watch cases composed in whole 

or in part of base metal which has been treated to simulate 
precious metal, without clearly disclosing on the exterior of 
such cases the true metal composition of such treated cases 
or parts; 

Representing as water resistant any watch cases which are 
not such in fact; 

Offering for sale or selling watch cases which are in whole 
or in part of foreign origin, without clearly disclosing on the 
exterior of such cases the name of the foreign country or 


place of origin of such cases or parts. 
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IT IS FURTHER ORDERED that the complaint be dismissed as to 
respondent Sophia K. Cohen Huff. 


/s/ William L. Pack 
Hearing Examiner. 


October 7, 1963. 


FINAL ORDER 


The Commission, having considered the briefs filed in the cross- 
appeals of respondents and complaint counsel, denies respondents' ap- 
peal and grants complaint counsel's appeal except as to respondent 
Sophia K. Cohen Huff. . 

The Commission adopts the initial decision, modifying it to include 
a finding that respondents’ chromium-plated brass bezels may be con- 
fused with stainless steel as well as with precious metal. 

In lieu of the order issued by the examiner, the Commission is- 
sues this final order, 


IT IS ORDERED that respondent WMR Watch Case Corp., a 
corporation, and its officers, and respondents Sheldon Parker, in- 
dividually and as an officer of said corporation, and Sheldon Parker 


a co-partner trading as WMR Watch Case Company or under any 


, 


other name or names, and respondents' agents, representatives 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of 
watch cases, or any other merchandise, in commerce as "com- 
merce" is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 
1, Offering for sale or selling watch cases 
(a) which are in whole or in part composed of base 
metal that has been treated to simulate precious 
metal or stainless steel, or 
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which are in whole or in part composed of base 
metal that has been treated with an electrolytically 
applied flashing or coating of precious metal of 
less than 1-1/2 of one thousandths of an inch over 
all exposed surfaces after completion of all finish- 
ing operations, 
without clearly and conspicuously disclosing on such 
cases or parts the true metal composition in a form 
consistent with the Trade Practice Conference Rules 
for the Watch Case Industry (set forth in the Code of 
Federal Regulations, Title 16, Chapter 1, Part 174). 
Offering for sale or selling watch cases which are in 
whole or in part of foreign origin without affirmatively 
disclosing the country or place of foreign origin thereof 
on the exterior thereof on an exposed surface or on a 
label or tag affixed thereto of such degree of permanency 
as to remain thereon until consummation of consumer 
sale of the completed watches and of such conspicuous- 
ness as likely to be observed and read by purchasers 
and prospective purchasers of the completed watches. 


Representing, directly or by implication, that their watch 


cases are "water resistant", it being understood that re- 
spondents may successfully defend the use of such repre- 
sentation with respect to any watch case or watch, the 
case of which respondents can show will provide protec- 
‘tion against water or moisture to the extent of meeting 
the test designated Test No. 2 of the Trade Practice 
Conference Rules for the Watch Industry, as set forth 

in the Code of Federal Regulations, Title 16, Chapter 1, 
Part 170.2(c) (16 CFR 170.2(c)). 
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Supplying to, or placing in the hands of, any dealer or 
other purchaser means or instrumentalities by or 
through which he may deceive and mislead the pur- 


chasing public in respect to practices prohibited in 


paragraphs one through three above. | 


IT IS FURTHER ORDERED that the respondents herein 
shall, within sixty (60) days after service upon them of this or- 
der, file with the Commission a report, in writing, setting forth 
in detail the manner and form in which they have complied with 
this order, 


By the Commission. 


SEAL 


/s/ Joseph W. Shea, 
Secretary. 


ISSUED: March 24, 1964 
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for the District of Columbia Circuit 


No. 18,670 


W.M.R. WATCH CASE CORPORATION, a corporation, and 
SHELDON PARKER, individually and as an officer of 
said corporation, Petitioners, 


Vv. 


FEDERAL TRADE COMMISSION, Respondent. 


On Petition to Review an Order of the 
Federal Trade Commission 


JAMES McI. HENDERSON, 
General Counsel, 


J. B. TRULY, 
Assistant General Counsel, 


E. K. ELKINS, 
LESTER A. KLAUS, 
Attorneys. 


Federal Trade Commission 
Washington, D.C. 20580 


Attorneys for the Federal Trade Commission. 


I 


COUNTERSTATEMENT OF QUESTIONS 
PRESENTED 


In the opinion of respondent the questions pre- 
sented are those stated in the prehearing stipulation 
as to issues filed herein on June 23, 1964, and ap- 
proved by this Court on June 29, 1964, as follows: 


1. Does the record contain substantial evidence to 
support the Commission’s finding that petitioners’ 
failure to disclose the true metallic content of their 
watchcases constitutes acts and practices in violation 
of the Federal Trade Commission Act? 

2. Is there substantial evidence to support the 
Commission’s finding that petitioners misrepresented 
that their watchcases marked “water-resistant” were 
in fact water-resistant? 


3. Is the Commission’s requirement that petitioners 
disclose the country of origin of their watchcases in 
such a manner that the disclosure is visible to the 
buying public proper under the circumstances of this 
case? 


Counterstatement of questions presented 

Counterstatement of the case. 
Proceedings before the Commission 
The facts 

Summary of argument 

Argument: 
Preliminary statement 


I. There is substantial evidence to support 
the Commission’s finding that petitioners’ 
failure to disclose the true metallic con- 
tent of their watchcases constitutes an 
unfair method of competition in commerce 
and an unfair and deceptive act and prac- 
tice in commerce, in violation of the Fed- 
eral Trade Commission Act 


II. There is substantial evidence to support 
the Commission’s finding that the watch- 
cases which petitioners marked “water- 
resistant” were in fact not water-resist- 


III. The Commission’s requirement that peti- 
tioners disclose the country of origin of 
their watchcases in such a manner that 
the disclosure is visible to the buying pub- 
lie is proper under the circumstances of 
of this case 


IV. The Commission, in the exercise of its dis- 
cretion, properly rejected petitioners’ “dis- 
continuance” defense and concluded that 
the public interest requires the protection 
of an order to cease and desist............. ne 


Conclusion 
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No. 18,670 
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SHELDON PARKER, individually and as an officer of 
said corporation, Petitioners, 


v. 


FEDERAL TRADE COMMISSION, Respondent. 


On Petition to Review an Order of the 
Federal Trade Commission 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This case arises upon a petition to review an order 
to cease and desist issued by the Federal Trade Com- 
mission at the conclusion of a proceeding upon a com- 
plaint charging petitioners with engaging in unfair 
methods of competition and unfair and deceptive acts 
and practices in commerce, in violation of the Federal 
Trade Commission Act.’ 


1 Pertinent provisions of the Act are: 


“See, 5(a) (1) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices in com- 


(1) 


Proceedings before the Commission 


On May 31, 1963, the Commission issued its com- 
plaint (JA 1-7)* against W.M.R. Watch Case Corpo- 
ration, Sheldon Parker, individually and as an officer 
of said corporation, and Sophia K. Cohen Huff and 
Sheldon Parker, co-partners trading as W.M.R. 
Watch Case Company.’ The complaint alleged (JA 2) 
that Sheldon Parker formulates, directs and controls 
the acts and practices of the corporate petitioner. It 
alleged that in the course of advertising, offering for 
sale and selling watchcases in interstate commerce to 
watch manufacturers, assemblers and wholesalers, pe- 
titioners have misrepresented that their watchcases 
are water-resistant (JA 3); that petitioners have 
failed to disclose the true metallic content of certain 
watchease parts made of base metal but treated or 
processed to simulate precious metals or stainless steel 
(JA 3); and that they have failed to disclose the 
foreign origin of their watchcase parts. The com- 
plaint charged (JA 4) that these practices are mis- 


merce, are hereby declared unlawful.” 66 Stat. 632; 15 
U.S.C. 45(a) (1). 

“Sec. 5(a)(6) The Commission is hereby empowered 
and directed to prevent persons, partnerships or corpora- 
tions * * * from using unfair methods of competition in 
commerce and unfair or deceptive acts or practices in 
commerce.” 66 Stat. 632; 15 U.S.C. 45(a) (6). 


2 Abbreviations: “JA’—Printed Joint Appendix; “CX” 
—Commission Exhibit; “RX”—Petitioners’ Exhibit; “Br.” 
—-Petitioners’ Brief; “Pet. Apdx.”—Petitioners’ Ap- 
pendices. 


°The complaint was later dismissed as to Sophia K. 
Cohen Huff (JA 51). 


leading and deceptive, have a tendency and capacity 
to mislead and deceive members of the purchasing 
public, and violate the Federal Trade Commission 
Act. 

In their answer (JA 7-9) petitioners admitted that 
Sheldon Parker formulates, directs and controls the 
business activities of the corporate petitioner but de- 
nied all other material allegations of the complaint. 

In the course of hearings before an examiner, coun- 
sel for the Commission and for petitioners adduced 
testimony and exhibits. At the conclusion thereof the 
examiner filed an initial decision (JA 46-51) in which 
he dismissed the complaint against Sophia K. Cohen 
Huff, but found that the other petitioners were en- 
gaged in the unfair and deceptive acts and practices 
and the unfair methods of competition charged in the 
complaint, and entered an order to cease and desist 
(JA 50-51). 

Upon cross-appeals the Commission, after a hearing 
on briefs and oral argument, issued its order (JA 
51-52) modifying and, as modified, adopting the in- 
itial decision, and setting forth its own order to cease 
and desist (JA 51-52) in lieu of that proposed by the 
examiner. 


The facts 


The facts are largely stipulated and undisputed. 

Petitioner W.M.R. Watch Case Corporation is a 
New York corporation, and petitioner Sheldon Parker, 
as president of that corporation, formulates, directs 
and controls its policies, acts and practices (JA 2, 7). 

Petitioners are and have been engaged in the sale 


and distribution, in interstate commerce, of watch- 
cases to watch manufacturers and assemblers for re- 
sale to the public, in competition with other corpora- 
tions, firms and individuals engaged in the sale of 
similar watchcases (JA 10, 12).* 

Petitioners’ watchcases consist of two parts, backs 
and bezels (fronts). The backs have the appearance 
of stainless steel and are properly marked “Stainless 
Steel Back” (CXs 1, 2). However, the bezels are 
composed of base metals other than precious metals 
or stainless steel, and have been treated or processed 
to simulate or have the appearance of such.’ There 
are no markings on the watcheases to indicate the 
true metallic content of the bezel (CXs 1, 2; JA 19- 
20). The examiner concluded that in the absence of 
adequate disclosure as to the actual metallic content 
of the bezels a substantial portion of the purchasing 
public will be misled by the appearances of the bezels, 
and believe them to be made of precious metal (JA 
47-48). The Commission adopted that finding and in 
addition found that petitioners’ chromium-plated 


‘Petitioners sell half-a-million watchcases annually 
(JA 18). 


°JA 2, 3, 7-8. CXs 1 and 2 are typical of the white 
and yellow bezel watchcases sold in commerce by petition- 
ers (JA 15-19, 40). 


° The bezels of CXs 1 and 2 were chromium-plated brass 
(JA 20). Petitioner Parker testified that in no instance 
were their white metal bezels (e.g., CX 1) of precious 
metal or stainless steel; and their yellow bezels (¢.g., CX 
2) were always electroplated, or flashed with a thin gold 
coating, and were never rolled gold plate, gold fill or solid 
gold (JA 13-14, 16-17). 


bezels also may be confused with stainless steel (JA 
51). 

Petitioners, for the purpose of inducing the sale 
of their watcheases, have marked them “water-resist- 
ant.” ? Nine of petitioners’ “water-resistant” watch- 
cases were subjected to tests by a recognized testing 
laboratory.” The testing procedure used was that pre- 
scribed in the Commission’s Trade Practice Rules for 
testing watchcases represented to be water-resistant. 
All nine of the cases failed the test.’ It was therefore 
concluded that petitioners’ representation of their 
watcheases as “water-resistant” was unwarranted 
and false, misleading and deceptive (JA 48, 50). 

Petitioners import their watchcases principally 
from Hong Kong and sell them without indicating 
their place of origin, except on the inside of the cases. 
After the movements and dials have been inserted in 
the cases by the watch manufacturers and the 
watches have been assembled, the markings as to for- 
eign origin are no longer visible. There are no mark- 
ings as to foreign origin on the outside of the cases 
(JA 11, 28, 24-25, 32). 

Watch manufacturers frequently assemble peti- 
tioners’ cases with watch movements which have been 
imported from Switzerland. In such instances the 
dials bear the word “Swiss” (CX 7; JA 3,8). It was 


"See CXs 4A-C, 5, 9A-C; CXs 7 and 11 are completed 
watches. 


* Petitioners stipulated that the tests were properly 
conducted by a recognized expert (JA 20-3). 


°CXs 4A-C, 5, 7, 9A-C, 11; JA 20-21. 


found (JA 49) that in the absence of visible dis- 
closure that the cases are of Hong Kong origin the 
public understands them to be, once assembled with 
Swiss movements, either of Swiss or domestic origin.” 
To eliminate such deception, the Commission ordered 
that the country of origin be disclosed by marking on 
the exterior of the cases or by placing the informa- 
tion on a tag or label securely affixed to the watch- 
eases (JA 52). 


SUMMARY OF ARGUMENT 


This case is one of many involving identical issues 
which have been brought against members of the 
watch and watchease industry. The United States 
Court of Appeals for the Second Circuit has very re- 
cently upheld a Commission order, almost identical 
to that here, against one of petitioners’ customers 
(Delaware Watch Company, Inc. v. Federal Trade 
Commission, 332 F.2d 745 (2d Cir. 1964) ). In doing 
so it ruled that Delaware and its officials had used 
‘“mfair and deceptive practices in that they failed to 
disclose the true metallic content of certain watchease 
parts made of base metal which had been treated to 
simulate precious metals or stainless steel; failed to 
disclose the foreign origin of the watchease parts; 
and misrepresented that their watches were ‘water- 


1° Official notice of this was taken by the Commission 
(JA 4). Official notice was also taken that there is a 
preference on the part of a substantial portion of the 
public for domestic or Swiss watchcases over cases im- 
ported from Hong Kong. In neither instance was evidence 
offered by petitioners to the contrary. 
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resistant’ ” (332 F.2d at 745). The facts in that case 
and this one are almost identical, and we submit that 
the result should be the same. 

Petitioners’ argument that the Commission’s order 
should be set aside because they have discontinued 
some of the unfair practices should be rejected. The 
record shows that the asserted discontinuance was 
based entirely upon marketing conditions rather than 
respect for the law. Because of the distinct possi- 
bility that, absent the order to cease and desist, pe- 
titioners might resume their deception with impunity, 
the Commission did not abuse its discretion in issuing 
an order to insure that the practices will not be re- 
sumed. Only in this way can the Commission dis- 
charge its duty to protect the public. 


ARGUMENT 


Preliminary Statement 


Throughout their brief petitioners assert that the 
Commission’s findings are not supported by substan- 
tial evidence, and accordingly do not warrant the Com- 
mission’s conclusions and order. It is well settled, by 
the provisions of the Administrative Procedure Act 
and the Supreme Court’s decision in Universal Cam- 
era Corp. v. National Labor Relations Board, 340 
U.S. 474, 496-7 (1951), that the findings of the Com- 
mission must be upheld upon review when supported 
by substantial evidence on the record “considered as 
a whole.” But nowhere in their brief do petitioners 
set forth the record facts upon which the Commission 
relied in making its findings and conclusions. Instead, 


8 


petitioners rely only upon isolated fragments of the 
testimony to support their arguments. 

It is settled that courts do not pick and choose bits 
of evidence from the record to support findings of 
fact contrary to the Commission’s findings. See Fed- 
eral Trade Commission v. Standard Education So- 
ciety, 302 U.S. 112, 117 (1937); Quality Bakers of 
America v. Federal Trade Commission, 114 F.2d 393, 
397 (1st Cir. 1940). 

It is also well established that the “weight to be 
given to the facts and circumstances admitted, as well 
as the inferences reasonably to be drawn from them,” 
are for the Commission, Federal Trade Commission v. 
Pacific States Paper Trade Association, 273 U.S. 52, 
63 (1927); Federal Trade Commission v. A. E. Sta- 
ley Manufacturing Co., 324 U.S. 746, 760 (1945), and 
that “[t]he possibility of drawing either of two in- 
consistent inferences from the evidence” does not pre- 
vent the Commission from drawing one of them, Na- 
tional Labor Relations Board v. Nevada Consolidated 
Copper Corp., 316 U.S. 105, 106 (1942). We submit 
that under these applicable principles, the record fully 
supports the Commission’s findings, conclusion and 
order. 
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I. There is substantial evidence to support the Com- 
mission’s finding that petitioner’s failure to disclose 
the true metallic content of their watchcases con- 
stitutes an unfair method of competition in com- 
merce and an unfair and deceptive act and practice 
in commerce, in violation of the Federal Trade Com- 
mission Act 


Petitioners admit (Br. 3, 4-5) that they are en- 
gaged in interstate commerce, and that they have 
sold watchceases with base metal bezels having the 
appearance of precious metal or stainless steel with- 
out marking them to disclose that fact. Petitioners 
do not contest the Commission’s finding that failure 
to make such a disclosure in these circumstances is 
an unfair trade practice. See Theodore Kagen Corp. 
vy. Federal Trade Commission, 109 App. D.C. 7 
(1960), 283 F.2d 371, cert. denied, 365 U.S. 843 
(1961); Delaware Watch Company, Inc. v. Federal 
Trade Commission, 382 F.2d 745 (2d Cir. 1964).” 
Instead they argue (Br. 20-1) that their stainless 
steel watchcase backs (CXs 1, 2) are marked “Stain- 


“Tt is well settled that a finding of tendency and ca- 
pacity to deceive is sufficient to support an order to cease 
and desist and that proof of actual deception is not neces- 
sary. Federal Trade Commission v. Winsted Hosiery 
Company, 258 U.S. 488, 494 (1922); Exposition Press, 
Inc. v. Federal Trade Commission, 295 F.2d 869, 872 
(2d Cir. 1961) ; Charles of the Ritz Dist. Corp. v. Federal 
Trade Commission, 143 F.2d 676, 680 (2d Cir. 1944). 
“(Where the exhibits themselves sufficiently demonstrate 
their capacity to deceive,” the Commission’s finding of a 
violation of the Federal Trade Commission Act is deemed 
to be supported by substantial evidence. Royal Oil Cor- 
poration v. Federal Trade Commission, 262 F.2d 741, 
745 (4th Cir. 1959), Zenith Radio Corporation v. Federal 
Trade Commission, 143 F.2d 29, 31 (7th Cir, 1944). 
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less Steel Back” in conformity with the Commission’s 
Trade Practice Rules for the watchcase industry (CX 
16; 16 C.F.R. 174.2(12)), and that the rules require 
no more. This is not correct; rule 2(1), 16 C.F.R. 
174.2(12), upon which petitioners rely (misciting it, 
however, as 2(k)(1)), is applicable only to watch- 
eases composed wholly of the same metals, and is in- 
applicable to those cases made of a combination of 
different metals, such as petitioners’. 

The rule applicable to petitioners’ practice is 2(m), 
16 C.F.R. 174.2(13), which requires “eases having 
a combination of different metals” to be marked with 
the metal content of both back and bezel (e.g., “Base 
Metal Bezel,” “Stainless Steel Back”). Where, as 
here, the bezel is of base metal and the back is of 
stainless steel, it obviously does not satisfy that rule 
or the law to make a disclosure about one but not the 
other. 

The record shows that petitioners imported, offered 
for sale, sold and distributed substantial numbers of 
watcheases during the period of time covered by the 
allegations in the complaint (JA 15-16), and Commis- 
sion Exhibits 1 and 2 were conceded to be sample 
watchcases demonstrative of the challenged trade 
practice (Br. 4, 20). 

The Commission’s order requires that petitioners 
do no more in this regard than they say they have 
been doing since 1961 (Br. 20-21). Petitioner Parker 
testified that petitioners now mark “Stainless Steel 
Back” and “Base Metal Bezel” on their watchcases 
because the Commission has issued orders against 
their customers requiring disclosure of metallic con- 
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tent of both back and bezel (JA 26-8). Indeed, the 
Second Circuit has recently affirmed, per curiam, a 
Commission order against the Delaware Watch Com- 
pany, a W.M.R. customer, requiring the same dis- 
closure.’ The public interest demands disclosure of 
metal content since white metal watchcases which are 
chromium-plated may well be confused with stainless 
steel, silver or white gold. Also, a thin and unsub- 
stantial electroplated coating of yellow gold is easily 
mistaken for rolled gold plate, gold fill or solid gold.” 

Under the circumstances the Commission’s finding 
that petitioners violated the Federal Trade Commis- 
sion Act in this respect is fully supported by the 
record.” 


2 Delaware Watch Company, Inc. v. Federal Trade 


Commission, 382 F.2d 745 (2d Cir. 1964). 


13 See Hilton Watch & Clock Co., Docket 8402 (Septem- 
ber 25, 1962), CCH Trade Reg. Rep. 116,089, 1961-3 
transfer binder, for Commission order requiring disclosure 
of base metal content for cases electroplated with less than 
114 of 1/1000 of an inch of precious metal. See also 
Trade Practice Rules for the watchcase industry (16 
C.F.R. 174.2(b) (1)-(9)). 


4 Petitioners rely (Br. 21-22) upon the Commission’s 
decision in Swiss Watch Case Corp. However here, un- 
like there, the Commission had enough evidence to find 
that petitioner’s unmarked chrome-plated brass bezels may 
be confused with stainless steel or precious metals (JA 
51). Petitioners’ complaint—that it is at a competitive 
disadvantage because Swiss Watch Case Corp., a competi- 
tor, had similar charges against it dismissed—is invalid. 
(See cases cited, infra, p. 21.) Indeed, the Commission 
dismissed that case without prejudice to its reinstitution 
if and when additional circumstances might warrant such 
action (Pet. Apdx. C-6). 
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Il. There is substantial evidence to support the Com- 
mission’s finding that the watchcases which peti- 
tioners marked “water-resistant” were in fact not 
water-resistant 

Petitioners have advertised and inscribed their 
watcheases as “Water-Resistant.” Nine of petition- 
ers’ water-resistant watcheases were subjected to the 
Commission’s test for water resistancy by a recog- 
nized testing laboratory.’ Petitioners stipulated that 
the tests were properly made by an expert, and that 
all nine cases failed (JA 20-23). The Commission 
therefore properly found that the watcheases sold by 
petitioners which are marked “water-resistant” are 
not always in fact water-resistant, and that the repre- 
sentation that they are is false, misleading and de- 
ceptive. 

Petitioners do not deny the validity of the testing 
standards prescribed by the Commission’s Trade 
Practice Rules. Nor do they deny that they have sold 
in interstate commerce a substantial number of watch- 
eases bearing the legend “Water-Resistant.” How- 
ever, they argue (Br. 23-25) that the tested watch- 
cases may have been assembled improperly, without 
W.M.R. watch crowns, and therefore their water- 


5 Rule 2(c) of the Commission’s Trade Practice Rules 
for the watchcase industry (16 C.F.R. 170.2(¢), published 
April 24, 1947) provides that the claim of water re- 
sistance shall not be deemed false and deceptive if, after 
“complete emersion of the case or watch for at least 3 
minutes in water at a pressure equivalent to a depth of 
26 feet of water under a normal atmospheric pressure of 
15 pounds per square inch,” the watch or case is not then 
“admitting, or showing any evidence of capacity to admit, 
any moisture or water.” 
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resistant properties must have been impaired. Peti- 
tioners further assert (Br. 24) that the actual re- 
sults of their spot-check method of testing the water- 
resistance properties of their watchcases supports a 
finding, contrary to the Commission’s, that their 
watcheases are water-resistant as represented. Both 
contentions are contrary to the evidence in the record. 

The watcheases tested by the Commission were pur- 
chased at random from the shelves of retail stores. 
They were carefully tested pursuant to the standards 
set forth in the Commission’s Trade Practice Rules, 
which have been fully accepted by the watch and 
watchease industry as fair and proper. The watch- 
eases failed to pass that test, and accordingly peti- 
tioners’ representations that they were ‘‘water-resist- 
ant” were false. Petitioners cannot now attack the 
accuracy of the tests by contending the evidence does 
not establish that the tested cases contained W.M.R. 
crowns or that the cases were improperly assembled, 
for petitioners conceded the accuracy of the tests 
(JA 20-23), and stipulated that Commission investi- 
gators, when buying the cases to be tested, were also 
given W.M.R. crowns and that the cases were pre- 
pared for testing with W.M.R. crowns (JA 22-23). 
The record therefore shows that the watchcases were 
tested with W.M.R. crowns. Moreover, petitioners 
overlook the fact that two of the exhibits failing the 
test (CXs 7, 11) were complete watches.’ Further- 


6 Petitioner Parker was asked why the cases failed 
the water-resistancy test. He stated, “I don’t know why 
they should have failed the test” (JA 29). This is the 
only record evidence produced by petitioners. 
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more, petitioners produced no evidence that the use 
of crowns other than their own could have caused the 
test failures.” 

In addition, petitioners’ own evidence proves the 
falsity of their representation. They tested approxi- 
mately 10 out of each 100 watchcases received, or 
10% (JA 30-31). Some failed, but the untested 90% 
nevertheless were sold as “water-resistant” unless the 
failures were more than 50% of the tested cases. The 
representation of water resistancy therefore was 
false as to each case in the untested 90% which 
would have failed the test if it had been tested. Peti- 
tioners’ argument as to the sufficiency of such spot- 
checking was rejected by the Commission and the 
court in Delaware Watch Company, Inc. v. Federal 
Trade Commission, Docket 8411, CCH Trade Reg. 
Rep. § 16,454, 1961-3 transfer binder, aff'd per cur- 
iam, 332 F.2d 745 (2d Cir. 1964)." Cf. A. Robbin 
& Company v. Federal Trade Commission, F.2d 

(7th Cir. Sept. 30, 1964). 


17 «* * * [Where a defendant has failed or refused to 
produce the most satisfactory evidence he leaves his 
cause exposed to the presumption that, if produced, it 
would tell against him * * *.” Armstrong v. Belding 
Bros. & Co., 297 Fed. 728, 730 (2d Cir. 1924), cert. de- 
nied, 265 U.S. 585; see also Mary Muffet, Inc. v. Federal 
Trade Commission, 194 F.2d 504, 505 (2d Cir. 1952). 


28 Petitioners’ argument (at Br. 25), relying upon cases 
cited, is unclear and incomplete. In any event, the Com- 
mission in those cases, unlike here, found a failure of 
proof and dismissed the water-resistancy counts in the 
complaints against Swiss Watch Case Corp. and Theo- 
dore Kagen Corp., supra, p. 9. 
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The record, therefore, fully supports the Commis- 
sion’s finding that petitioners have misrepresented the 
water-resistant properties of their watchcases, and 
fully supports the Commission’s order requiring peti- 
tioners to limit their representation of water resist- 
ancy to instances where the standards set forth in 
the Trade Practice Conference Rules for the watch- 
case industry are fully met. 


III. The Commission’s requirement that petitioners dis- 
close the country of origin of their watchcases in 
such a manner that the disclosure is visible to the 
buying public is proper under the circumstances of 
of this case 

Petitioners sell watchcases imported from Hong 

Kong, and the dials of the watch manufacturer’s 
movements often bear the inscriptions “Swiss” and 
a distinctly American trade name such as “Dela- 
ware.” The only disclosure of the foreign origin of 
petitioners’ watchcases appears on the inside rim of 
the bezel or back, completely obscured when the watch 
movement is inserted into the case (CXs 4A-C, 9A; 
JA 23, 24-25). No inscription or other manner of 
disclosure of the country of origin appears on or is 
attached to the cases. There is no question that many 
American consumers prefer watchcases of domestic 


"In Delaware Watch Company, Inc., supra, p. 14, 
the watch dials bore a distinctly American trade name, 
“Delaware,” and the identity of the Swiss movement. The 
Commission’s opinion shows that “Delaware” watches are 
housed in W.M.R. watchcases. CCH Trade Reg. Rep. 
116,454, 1961-3 transfer binder; see also CX 7; JA 36- 
39. 
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or Swiss origin over those manufactured in Hong 
Kong. The Commission took official notice of this fact 
and petitioners offered no evidence in rebuttal. 

The Commission found that where the disclosure is 
on the inside of the back of a watchcase prospective 
retail purchasers of watches would rarely have an 
opportunity to observe it, and it is little better than 
no marking at all. Accordingly, in its order the Com- 
mission directed that petitioners, in connection with 
the sale and distribution of their watchcases, cease 
and desist from: 


2. Offering for sale or selling watchcases 
which are in whole or in part of foreign origin, 
without affirmatively disclosing the country or 
place of foreign origin thereof on the exterior 
thereof on an exposed surface, or on a label or 


tag affixed thereto of such degree of permanency 
as to remain thereon until consummation of con- 
sumer sale of the completed watches and of such 
conspicuousness as likely to be observed and read 
by purchasers and prospective purchasers of the 
completed watches. 

It is clear that the public will not be protected 
from the deception practiced by petitioners without 
the type of disclosure required by the Commission’s 
order. A completed watch bearing a distinctively 
American trade name (e.g., Delaware), together with 
a “Swiss” inscribed movement, makes visible dis- 
closure of the country of origin of principal com- 
ponents vital, since the public may well be misled 
into believing all components are either of Swiss or 
domestic origin. Cf. L. Heller & Son, Inc. v. Federal 
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Trade Commission, 191 F.2d 954, 955-56 (7th Cir. 
1951). The public is entitled to know the country of 
manufacture of the important components of watches, 
including their cases, so they may give appropriate 
weight to this factor before making an election to 
purchase. In an analogous case the Court, in Federal 
Trade Commission v. Royal Milling Co., 288 U.S. 212, 
216 (1933), said: 


If consumers * * * prefer to purchase a given 
article because it was made by a particular man- 
ufacturer or class of manufacturers, they have 
a right to do so, and this right cannot be satisfied 
by imposing upon them an exactly similar article, 
or one equally as good, but having a different 
origin. 

Petitioners erroneously argue (Br. 17-18) that 
marking the interior of their watchcases, which ap- 
parently satisfies the requirements of the Tariff Act, 
is sufficient. But the Tariff Act is “aimed at the 
collection of duties rather than the protection of the 
ultimate purchaser in the United States.” United 
States v. Mersky, 361 U.S. 431, 440 (1960).*° The 
protection afforded by the Tariff Act is not to the re- 
tail purchaser or consumer, sought to be protected 
by the Commission’s order, but to an assembler or 
processor. See United States v. Gibsen-Thompsen Co., 
27 CCPA (Customs) 267 (1940); Diamond Match 


* Paragraph 367(g) of the Tariff Act, relied upon by 
petitioners, is one of some 1,559 paragraphs under Title 
I of the Act (19 U.S.C. 1001), each of which describes 
dutiable articles and their rates and schedules. 
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Co. v. United States, 49 CCPA (Customs) 52 (1962) ; 
see also 19 C.F.R. 11.8(e), n. 6(a). 

In Baldwin Bracelet Corporation v. Federal Trade 
Commission, App. D.C. (1963), 325 F.2d 
1012, 1014, this Court rejected an argument similar 
to the one made by petitioners here: 


[T]he Tariff Act is a limited statute governing 
the conditions under which foreign goods shall 
enter the United States, while § 5(a) (1) of the 
Federal Trade Commission Act is a general 
grant to the Commission of jurisdictional au- 
thority over the marketing of goods in interstate 
commerce. Thus, L. Heller & Son, Inc. v. Federal 
Trade Commission, 191 F.2d 954 (7th Cir. 1951) 
squarely decided that the authority granted the 
Secretary of Treasury by * * * the Tariff Act of 
1930, as amended in 1938, was not intended to 
repeal § 5 of the Federal Trade Commission Act, 
nor to diminish the jurisdiction and authority of 
the Commission with relation to such practices as 
are involved here. 


The Commission thus is properly protecting the 
public from deception by requiring watchcase im- 
porters to disclose the foreign origin of their products 
in a way which can reach the eyes of the consumers.” 


2 Petitioners also argue that the Bureau of Customs 
requires that their watchcases be marked only on the in- 
terior and not on the exterior. This is not correct, as is 
shown by the notification which petitioners received from 
the Deputy Commissioner of Customs that marking on 
the exterior complies with the Tariff Act: “* * * should 
you also desire to mark the cases, containers, or housings 
on the back with the name of the country of manufacture, 
this would not be in conflict with the marking provision 
of the Tarif Act of 1930” (CX 14A, B; JA 44-45). 
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Petitioners argue (Br. 14) that no evidence of con- 
sumer deception as to the foreign origin of their 
product appears in the record, although conceding 
that proof of actual deception of consumers is un- 
necessary to sustain the Commission’s order. It is 
well settled, however, that “where the exhibits them- 
selves [CXs 4A-C, 9A] sufficiently demonstrate their 
capacity to deceive,” the Commission’s finding of a 
violation of the Federal Trade Commission Act is 
supported by substantial evidence. See, e.g., Royal 
Oil Corporation v. Federal Trade Commission, 262 
F.2d 741, 745 (4th Cir. 1959); Zenith Radio Corpo- 
ration v. Federal Trade Commission, 143 F.2d 29, 31 
(7th Cir. 1944). 

The Commission’s decisions in Delaware Watch 
Co., Docket 8411, and Savoy Watch Case Co., Docket 
8080 (CCH Trade Reg. Rep. 1961-3 transfer binder 
9 15,760, 16,477, 16,544), refute petitioners’ asser- 
tions (Br. 14-15) that watchcases are insignificant 
components of a watch. Petitioners mistakenly rely 
(Br. 15-16) upon certain examiners’ initial decisions 
which were overruled by the Commission. In over- 
ruling the examiner in the Savoy Watch Co. case, the 
Commission stated: 


The watch case is a component of the completed 
watch. It is, however, a substantial and im- 
portant component. It protects the watch move- 
ment from moisture, dirt and other foreign sub- 
stances. The watch case is also identifiable. It 
serves not only a specific and important function 
of protecting the movement but, as it is the part 
the customer mainly sees, adds to the appeal of 
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the product by its style and appearance. In the 
circumstances, the watch case does not lose its 
identity in the manufacture of the watch, but re- 
tains its essential characteristics as a foreign 
made product. See L. Heller & Sons, Inc. v. Fed- 
eral Trade Commission, 191 F.2d 954, 956 (7th 
Cir. 1951). Moreover, many members of the 
purchasing public prefer United States-made 
watch cases over watch cases made in Hong 
Kong, and, in the absence of a reasonable dis- 
closure of foreign origin, would believe the 
watch cases to be of domestic origin. 


In that case the Commission issued an order sub- 
stantially identical to paragraph 2 of the order issued 
in this case. 

In Swiss Watch Case Corp., 56 F.T.C. 87, 90 
(1959), the Commission’s dismissal of the complaint 


insofar as it related to foreign origin disclosure was 
based upon insufficient evidence, and does not support 
petitioners’ arguments here.” 

Petitioners further assert (Br. 13, 14, 17) that 
markings on the exterior of watcheases will only con- 
fuse the public, and that all competitors mark only on 


2 Bven if there were an inconsistency between the 
Commission’s prior actions and the instant case, and we 
submit there is not, the Commission is not “bound * * * 
to deal with all cases at all times as it has dealt with 
some that seem comparable.” Federal Communications 
Commission v. WOKO, Inc., 329 U.S. 228, 228 (1946) 
National Labor Relations Board v. National Container 
Corp., 211 F.2d 525, 534 (2d Cir. 1954); Giant Food 
Inc. v. Federal Trade Commission, 116 App. D.C. 227, 
233 (1963), 322 F.2d 977, 983. 
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the interior.” The Commission and the court rejected 
identical arguments in Delaware Watch Company, 
Inc. v. Federal Trade Commission, supra, p. 14. 
The Commission has determined that visible disclosure 
of foreign origin to the public is necessary and has 
consistently proceeded against members of the watch 
and watchcase industry because its members are de- 
ceiving the public by failing to disclose the country 
of origin. 

Finally, petitioners argue (Br. 9, 16-17), relying 
upon an internal commission administrative bulletin, 
that since the entry of the order Commission policy 
toward the marking of country of origin has changed, 
and as a consequence petitioners will be put at a com- 
petitive disadvantage. But examination of paragraph 
5 of the administrative bulletin (see Pet. Apdx. B) 
shows that petitioners’ argument is not correct. The 
bulletin indicates that the Commission will proceed, 
as in the past, against members of an industry where, 
like here, the deceptive practice is industry-wide. 
Moreover, petitioners’ practices are within those de- 
scribed in the cited bulletin as requiring prosecution 
in the public interest. This record shows the presence 
of all the indicia of importance noted in the bulletin 
which necessitate a cease and desist order.” 


23 The argument that “everybody’s doing it” is no de 
fense. See, e.g., Moog Industries, Inc. v. Federal Trade 
Commission, 355 U.S. 411 (1958); Federal Trade Com- 
mission v. R. F. Keppel & Bro., Inc., 291 U.S. 304, 
312-313 (1934); Federal Trade Commission v. Winsted 
Hosiery Company, 258 U.S. 488, 492-94 (1922). 


Interstate sales of a half-million cases annually are 
substantial (JA 18). Industry-wide character of the de- 
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In any event, the policy of the law to eliminate de- 
ception to the public caused by a failure to disclose 
a product’s country of origin has not changed, is still 
clear, and will be enforced in appropriate circum- 
stances. The bulletin shows only that the Commis- 
sion, in a proper exercise of its administrative dis- 
eretion, has informed its staff as to how it proposes 
to allocate its time, effort, and its limited budget 
among the many matters requiring attention in the 
public interest.’ Such determinations are discre- 
tionary matters for the decision of the Commission.” 
“Courts will not ordinarily refuse to enforce valid ad- 
ministrative orders merely because the law is not be- 


ceptive practice is evident in the number of recent cases 
brought: Detra Watch Case Corporation, Docket 8597; 


Delaware Watch Co., Docket 8411; Savoy Watch Case Co., 
Docket 8080; Hilton Watch Co., Docket 8402; Berco, Inc., 
Docket C-621. In addition, it has been shown that the 
Commission deems a watchease to be a significant com- 
ponent of a completed watch (supra, p. 19). 


23 «* * * the Commission alone is empowered to develop 
that enforcement policy best calculated to achieve the 
ends contemplated by Congress and to allocate its avail- 
able funds and personnel in such a way as to execute its 
policy efficiently and economically.” Moog Industries, Inc. 
v. Federal Trade Commission, 355 U.S. 411, 418-14 
(1958). 


Cf. United States v. Morgan, 313 U.S. 409 (1941); 
Norris & Hirshberg, Inc. v. Securities & Exchange Com- 
mission, 82 App. D.C. 32 (1947), 163 F.2d 689; Ewing v. 
Mytinger & Casselberry, 339 U.S. 594 (1950); Federal 
Trade Commission v. Klesner, 280 U.S. 19 (1929); 
Leighton v. Securities & Exchange Commission, 95 App. 
D.C. 217 (1955)), 221 F.2d 91, cert. denied, 350 U.S. 
825. 
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ing enforced against others.” The Regina Corpora- 
tion v. Federal Trade Commission, 322 F.2d 765, 766 
(8d Cir. 1963). In this case the public interest de- 
mands the enforcement of the order, and the bulletin 
is inapplicable because the time, money and effort in- 
volved in this case have already been spent.” 

The requirements of the order are not difficult to 
understand, and are reasonably related to the facts as 
shown by the evidence. The order is not severe; it 
does not require engraving the country of origin on 
the exterior of the case. The order permits the re- 
quired disclosure by means of a label or tag affixed 
to the watchcase with a degree of permanency suffi- 
cient to assure that it will remain affixed to the watch- 
case until the watch is sold to a consumer. We submit 
that the Commission’s requirement in this respect is 
proper. 


7 Furthermore, the petition for review filed herein re- 
fers to the bulletin, thereby showing that petitioner was 
then aware of its existence. Under the provisions of sec- 
tion 5(c) of the Federal Trade Commission Act the Com- 
mission had exclusive jurisdiction of this matter before 
the petition was filed, and retained jurisdiction thereafter, 
concurrently with this Court, until the certified list of 
transcript contents was filed forty days later. Thus, the 
Commission could have considered this matter and ren- 
dered a decision upon petitioners’ arguments, had peti- 
tioners submitted the matter to it. Since petitioners did 
not do so, this Court is not bound to consider petitioners’ 
arguments now. Barclay Home Products, Inc. v. Federal 
Trade Commission, 112 App. D. C. 41, 42 (1957), 241 
F.2d 451, 452, cert. denied, 354 U.S. 942, Cf. Moog In- 
dustries, Inc. v. Federal Trade Commission, 355 U.S. 311, 
314 (1958). 
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IV. The Commission, in the exercise of its discretion, 
properly rejected petitioners’ “discontinuance” de- 
fense and concluded that the public interest requires 
the protection of an order to cease and desist 


Petitioners throughout their brief “ declare that in 
1961 they began stamping “Base Metal Bezel” on the 
backs of their cases where appropriate, and that they 
also discontinued marking their watchcases “water- 
resistant” at about the same time (JA 13, 15-16, 27- 
29). 

The defense of abandonment or discontinuance has 
been raised, largely unsuccessfully, through the years 
in an effort to avoid the entry of an order.” It is 
uniformly recognized that discontinuance of a chal- 
lenged trade practice does not render the controversy 
moot, nor bar the issuance of an order.” 


** Br, 3, 5, 6, 12, 19, 20, 21, 23. 


In fact this contention was urged unsuccessfully in 
the very first Commission decision to be judicially re- 
viewed after the enactment of the Federal Trade Commis- 
sion Act. Sears, Roebuck & Co, v. Federal Trade Com- 
mission, 258 Fed. 307 (7th Cir. 1919). In that case it 
was argued that since petitioner had discontinued the un- 
fair methods in question and had no intention of re- 
suming them, there was no necessity for formal pro- 
hibition. In rejecting this argument the court observed 
that the public had no assurance that petitioner, “if it 
could shake respondent’s hand from its shoulder, would 
not continue its former course.” Id. at 310. 


% E.g., Dolcin Corp. v. Federal Trade Commission, 116 
App. D.C. 234, 287 (1954), 219 F.2d 742, 745; Federal 
Trade Commission v. Goodyear Tire ¢: Rubber Co., 304 
U.S. 257, 260 (1988); Standard Distributors, Inc. v. 
Federal Trade Commission, 211 F.2d 7, 13 (2d Cir. 
1954); Educators Ass’n, Inc. v. Federal Trade Commis- 
sion, 108 F.2d 470, 478 (2d Cir. 1939). 
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Whether the public interest requires the protection 
of an order, in cases where unlawful practices have 
been discontinued, is a question committed to the dis- 
eretion of the Commission," to be exercised in the 
light of all the facts and circumstances surrounding 
the alleged discontinuance.” In this case the cireum- 
stances clearly demonstrate the propriety of the Com- 
mission’s entry of the order. Discontinuance, even if 
occurring prior to the issuance of a complaint, does 
not preclude the issuance of an order.’ The record 
indicates that the reason petitioners stopped their de- 
ceptive practices was the Commission’s actions 
against their customers. Petitioner Parker repeatedly 
declared that he did not agree with the Commission, 
and that he made changes only to satisfy customers 
(e.g., Delaware) against whom the Commission had 
issued orders (JA 25-29). Clearly, petitioners con- 
tinued the practices as long as they were profitable, 


™ Marlene’s, Inc. v. Federal Trade Commission, 216 F. 
2d 556, 559-60 (7th Cir, 1954) ; Keasbey & Mattison Co. 
v. Federal Trade Commission, 159 F.2d 940, 951 (6th Cir. 
1947); Deer v. Federal Trade Commission, 152 F.2d 65, 
66 (2d Cir. 1945). 


* Eugene Dietzgen Co. v. Federal Trade Commission, 
142 F.2d 321, 330-31 (7th Cir. 1944) ; Guarantee Vet- 
erinary Co. v. Federal Trade Commission, 285 Fed. 853, 
860 (2d Cir. 1922). 


See, e.g., Keasbey ¢: Mattison Co. v. Federal Trade 
Commission, 159 F.2d 940, 951 (6th Cir. 1947) ; Hershey 
Chocolate Corporation v. Federal Trade Commission, 121 
F.2d 968, 971 (3d Cir. 1941); Dr. W. B. Caldwell, Inc. 
vy. Federal Trade Commission, 111 F.2d 889, 891 (7th 
Cir. 1940). 
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and ceased only when their customers were unwilling 
or unable to use them. 

Even if the record permitted us to regard peti- 
tioners’ discontinuance as being voluntary, the Com- 
mission would still be justified in issuing an order to 
insure that the practice is “surely stopped.” Eugene 
Dietzgen Co. v. Federal Trade Commission, 142 F.2d 
321, 330-31 (7th Cir. 1944); Dejay Stores, Inc. v. 
Federal Trade Commission, 200 F.2d 865, 867 (2d 
Cir. 1952).™ 

In cases of this kind the Commission’s duty is clear. 
As was stated in Perma-Maid Co., Inc. v. Federal 
Trade Commission, 121 F.2d 282, 284-85 (6th Cir. 
1941): 


This duty is not discharged by abandoning the 
complaint upon a showing * * * that the unlaw- 
ful practices have been discontinued. Such show- 
ing constitutes no guaranty that they will not be 
resumed. * * * The law prescribes one effective 


%* Cf. Marlene’s, Inc. v. Federal Trade Commission, 216 
F.2d 556, 559-60 (7th Cir. 1954); C. Howard Hunt Pen 
Co. v. Federal Trade Commission, 197 F.2d 278, 281 (3d 
Cir. 1952); Deer v. Federal Trade Commission, 152 F.2d 
65, 66 (2d Cir. 1945) ; Moretrench Corporation v. Federal 
Trade Commission, 127 F.2d 792, 795 (2d Cir. 1942); 
Guarantee Veterinary Co. v. Federal Trade Commission, 
285 Fed. 853, 860 (2d Cir. 1922). Some of these cases 
evidence cessation over a much longer period of time than 
that which transpired here. 

See also Stanley Laboratories, Inc. v. Federal Trade 
Commission, 188 F.2d 388, 390 (9th Cir. 1943) ; Moir v. 
Federal Trade Commission, 12 F.2d 22, 27 (1st Cir. 
1926); Fox Film Corporation v. Federal Trade Commis- 
sion, 296 Fed. 353, 357 (2d Cir. 1924). 


27 


method, and one only, by which the Commission 
may discharge its duty, 1.e., the issuance of an 
appropriate cease and desist order. The order 
in no wise injures petitioner and will be an ef- 
fective aid to it in its efforts to put a stop to 
the unfair practices. [Emphasis supplied.] 


The most recent decision on this point, Spencer 
Gifts, Inc. v. Federal Trade Commission, 302 F.2d 
267, 268 (3d Cir. 1962), affirmed the order “despite 
the fact that the petitioner had discontinued the con- 
duct * * * before the Commission’s inquiry began.” 
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CONCLUSION 


For the foregoing reasons it is submitted that the 
order of the Commission should be affirmed, and en- 
forcement decreed.” 


Respectfully submitted. 


JAMES McI. HENDERSON, 
General Counsel, 


J. B. TRULY, 
Assistant General Counsel, 


E. K. ELKINS, 
LESTER A. KLAUS, 
Attorneys. 


Attorneys for the Federal Trade Commission. 


Washington, D. C. 
October 1964 


“To the extent that the order of the Commission is 
affrmed, the court shall thereupon issue its own order 
commanding obedience to the terms of such order of the 
Commission.” Federal Trade Commission Act, Sec. 5(c), 
52 Stat. 118; 15 U.S.C. 45(c). 
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